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P������
The National Institute of Military Justice (NIMJ) was founded in 1991 to advance the fair administration of 
military justice and to foster improved public understanding of the military justice system. Following President 
George W. Bush’s order that authorized military commissions, NIMJ studied and commented on the procedures 
established to hold and prosecute detainees by the Department of Defense. NIMJ continues to appear regularly 
as amicus curiae in cases involving detainee issues, to publish reports related to the military commissions, and to 
educate the public on the military commissions through its website, www.nimj.org.

The Department of Defense invites a few non-governmental organizations to observe military commissions in an 
effort to satisfy the right to a public trial. As part of this program, NIMJ has been sending observers to the 
military commissions at the U.S. Naval Base at Guantanamo Bay, Cuba, since 2008. While several other 
organizations observe the proceedings, NIMJ’s observations are unique because of the military justice 
background of NIMJ board members and fellows. NIMJ’s observers a�empt to put the proceedings in the 
appropriate historical, legal, and military context.

Each field report published in this document was wri�en by an NIMJ observer. Each observer provides a 
personal perspective on the proceedings. The observers included long-time military justice practitioners, 
academics, and law students—many of whom have since become judge advocates.

We would like to thank all of our observers. They donated a significant amount of their personal time to provide 
oversight of our government’s actions in a hidden corner of the world, and their service benefits us all. We also 
thank Victoria Baez and Farrah Stino, Florida International University College of Law students, who helped 
prepare this volume.
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H����� K��� ��� L����� W���� 
Mohammed Farik bin Amin

13-20 January 2024

Hayden Kemp is a third-year law student at Florida 
International University College of Law. Hayden’s 
primary legal interests are public international law, 
immigration law, and national security law. Hayden 
grew up on the military base in Guantanamo Bay before 
obtaining a degree in International Relations and Arabic 
and then working for various international NGOs.

Lauren Walsh is a second-year law student at Villanova 
University Charles Widger School of Law. Lauren is 
interested in international law, national security, and 
human rights law. Lauren was previously an intern with 
the National Institute of Military Justice and helped 
organize a symposium on a topic at the intersection of 
military and international law.

“Did you know that the National Anthem ends 
with a question?  
O say does that star-spangled banner yet wave
O’er the land of the free and the home of the brave?”

This was the question that Brig. Gen. Jackie L. 
Thompson, Chief Defense Counsel, left us with, 
as we, the four NGO observers, sat in the Galley 
at Naval Station Guantanamo Bay, Cuba. Over 
the course of the week, we spent long days in 
court deciphering the Military Commissions 
and the intricacies of running a military court in 
Guantanamo Bay and were often left trying to 
wrap our heads around what the meaning of 
justice is. Often, our minds felt pulled in two 
different directions. 

On the one hand, we had feelings of sympathy 
for the elderly defendants sat directly in front of 
us, with whispers of the tortures they endured 
in undisclosed black ops sites, having waited 
over two decades to have their case come to a 
close. On the other, these feelings were a stark 
contrast from the sympathy we felt for the 202 
victims (and their families) of the bombings, 
which the defendants helped orchestrate, 
leaving many families broken and lives lost. 

We continuously asked ourselves throughout 
the week, “What is the price you put on the 
punishment of torture? How long is too long to 
wait for your day in court? Is that enough to 
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take years off of a sentence? Is a suspected 
sentence of 25 years enough? Wouldn’t they get 
a higher sentence in U.S. domestic courts? Is 
America, the country that runs this military 
base, truly the land of the free, as imagined?”

Initially, all NGO observers for the week were 
supposed to a�end hearings for Abd al Hadi al-
Iraqi. However, on Friday of the week prior, we 
were advised that someone from the legal team 
had contracted COVID-19, and the Commission 
canceled Hadi’s hearing. Abd al Hadi’s next 
hearing was scheduled for February 26, 2024.  

Arrangements were made so that we could 
instead observe the motions hearing for Mr. 
Mohammad Farik Bin Amin and Mohammad 
Nazir Bin Lep, two co-conspirators charged in 
relation to the 2002 suicide bombings of 
nightclubs in Bali, Indonesia, where 202 people 
were killed. The Commission recently severed 
their case from the leader of the a�ack, Mr. 
Encep Nurjaman. With this information, we 
boarded a now half-empty flight (missing a 
whole legal team) from Andrews Air Force Base 
to Naval Air Station Guantanamo Bay, Cuba. 
Our escorts, the legal teams for the government, 
defendants, other observers, a Public Affairs 
officer, and a press member joined us. This 
report summarizes what we saw.

Day 1: 16 January 2024 

The Military Commission was not open to the 
public on Monday, January 15, Martin Luther 
King Jr. Day. On Tuesday morning, January 16, 
Lt. Col. Wesley A. Braun of the Air Force, the 
judge, opened the proceedings to a full court at 
0900. Both of the accused, Mr. Bin Amin and Mr. 
Bin Lep, were present in the courtroom with 
their defense teams. The chief defense counsel is 
Brig. Gen. Jackie L. Thompson Jr. of the Army. 
Christine A. Funk is the lead counsel 
representing Mr. Bin Amin, and Brian Bouffard 
is the lead counsel representing Mr. Bin Lep, 
both civilians working with military defense 
teams. 

Across from the defense was the prosecution, 
led by George C. Kraehe of the Army. In a 
separate room with triple-paned glass windows 
for live viewing and television screens showing 
the proceedings on a forty-second delay sat the 
NGO observers, New York Times Reporter 
Carol Rosenberg, and two members of Encep 
Nurjaman’s defense team, not allowed in the 
courtroom. Additionally, for subsequent days, 
there was a live feed from a remote hearing 
room (RHR) for a�orneys or others who could 
not a�end. However, the Pentagon and 
additional viewing sites were closed for the day 
due to inclement weather.  
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After initially pausing proceedings for technical 
issues with Mr. Bin Lep’s interpretation, we 
were soon made aware that both Mr. Bin Amin 
and Mr. Bin Lep planned to enter pleas this 
week. Their respective counsels entered their 
pleas for the court, which were reached as part 
of a Pre-Trial Agreement with the prosecution.

Both pled guilty, Mr. Bin Amin in English 
(having learned the language since being in U.S. 
custody) and Mr. Bin Lep in Malay (through a 
court interpreter), to Charge One: Murder in 
Violation of the Law of War, Charge Three: 
Intentionally Causing Serious Bodily Injury, 
Charge Seven: Destruction of Property in 
Violation of the Law of War, Charge Eight: 
Conspiracy, and Charge Nine: Accessory After 
the Fact. Both pled not guilty to Charge Two: 
A�empted Murder in Violation of the Law of 
War, Charge Four: Terrorism, Charge Five: 
A�acking Civilians, and Charge Six: A�acking 
Civilian Objects. 

After entering their pleas, the Judge emphasized 
the purpose of this week’s proceedings: the 
Commission must ensure that both it and the 
accused understand the guilty pleas and the 
Commission must find the pleas provident, or 
credible, before accepting them. This week, he 
will ask questions to ensure the defendants’ 
understanding. Judge Braun had each defendant 
re-read their Stipulations of Fact and ensure 
their veracity, as those “Stips” would be 

admi�ed to evidence if the Commission 
accepted their pleas.  

Judge Braun also confirmed each defendant’s 
list of aliases from the charging document. Mr. 
Bin Amin confirmed that all aliases listed were 
his. However, Mr. Bin Lep, who had “Lillie” 
listed as an alias and who was referred to as 
“Lillie” in the charging document, declared that 
he has never chosen to be called “Lillie,” but 
rather “Ali.” 

Judge Braun then began reading each charge to 
the accused individually. He elaborated on the 
elements of each of the crimes the defendants 
were charged with. After giving clear definitions 
as needed, he asked if each charge was true or if 
the defendants wished to admit to it, believing 
that the government had sufficient evidence to 
prove it beyond a reasonable doubt.  

There was a recess, which Judge Braun planned 
around both mealtimes on base and the 
defendants’ prayer times, following the Islamic 
tradition. We returned to the gallery as the 
defendants finished their prayers in the 
courtroom. It struck us as peculiar that the 
defendants' only place to pray was the same 
location where they were being charged and 
sentenced for heinous crimes. 

For the rest of the day, the Judge went through 
the charging document to reconcile the common 
allegations of the government, the newly agreed 
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upon Stipulations of Fact from the defense (as 
mentioned above, this is a narrative of facts that 
was amended by the defense and then accepted 
by the government as part of their negotiated 
pre-trial se�lement), and the charges 
themselves. Moving through charges one, three, 
and seven reasonably quickly, the Commission 
stopped when it appeared that factual issues 
were contained in the Common Allegations of 
Charge VIII.  We will reconvene tomorrow.

Day 2: 17 January 2024 

By Day Two, 
we were eager 
to pass 
through both 
s e c u r i t y 
c h e c k p o i n t s 
and enter the 
gallery, taking 
our seats as 
N G O 
O b s e r v e r s 
before others 
arrived in the courtroom. 

The night before, we left off with Judge Braun 
reviewing Charge VIII with the defendants: 
Violation of U.S.C. § 950t(29), Conspiracy. The 
issue was that the charge itself incorporated 
specific paragraphs from the government’s 
“Common Allegations” of fact. Therefore, even 
though the defense and government had agreed 

to the new, amended version of the facts (in the 
“Stip”), the original allegations were still a part 
of the charge and needed to be addressed. 
Specifically, the crime of “conspiracy” as 
charged states that each accused “knowing the 
unlawful purposes of the agreement, willfully 
joined the agreement with the intent to further 
its unlawful objectives and purposes and, 
thereafter, knowingly commi�ed one or more 
overt acts in order to accomplish some objective 
or purpose of the agreement, with the said 
conspiracy resulting in the deaths of civilians.”  

Therefore, for 
Judge Braun to 
find the plea 
provident, the 
defense had to 
identify the 
“overt acts” 
that they 
commi�ed, as 
listed in the 
C o m m o n 
A l l e g a t i o n s , 

not just the Stip.

Both defense teams had spent the night making 
amendments to the Common Allegations (not 
unlike the Stip, we imagine) so that the 
Common Allegations reflected facts they could 
agree to be true, and identify overt acts in. Once 
the new amendments were added and accepted 
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as appellate exhibits, the judge continued 
reviewing each charge with the defendants.

During the lunch break, Judge Braun gave both 
sides a case to review: U.S. v. Foushee, 13 M.J. 833 
(A.C.M.R. 1982). This case states that a person 
cannot be an accessory after the fact to their own 
offense. The judge wanted to hear a�orneys for 
both defendants and the government explain 
why the defendants could be charged with 
“Accessory After the Fact” (Charge IX) if they 
were also charged with the other, underlying 
offenses. The government presented the 
argument (and the defense teams agreed) that it 
came down to the charge of terrorism: Mr. Bin 
Amin and Mr. Bin Lep were pleading “not 
guilty” to the charge of terrorism. However, they 
were pleading “guilty” to the charge of 
accessory after the fact under the premise that 
they knew their co-conspirator, Nurjaman, 
commi�ed terrorism.  

Next, in analyzing the “Accessory After the Fact” 
charge, the judge asked each defendant whether 
they knew that their co-conspirator had 
commi�ed an act of terrorism. Mr. Bin Amin 
carefully said that he believed the government 
had sufficient evidence to prove that he knew, 
implying that he actually did not know. Mr. Bin 
Lep responded to the question of whether he 
knew that their co-conspirator had commi�ed 
an act of terrorism by saying “No,” but said he 
became aware through news articles. 

Judge Braun carefully considered their 
responses and what the standard should be, 
whether actual knowledge of an act of 
terrorism is required in this case, or whether 
the government having evidence to prove it 
is sufficient. He eventually decided on the 
la�er, and the hearing continued.

Once the charges were read, the Judge 
reviewed the Pre-Trial Agreement with each 
defendant. This is the negotiated agreement 
signed by both the defense and the 
government including provisions regarding 
the guilty pleas, sentencing guidelines 
(between 20-25 years), evidence that each 
side could present, waivers of certain rights, 
and other standard pre-trial agreement 
language.  

Judge Braun accepted the guilty pleas 
entered by both defendants with the 
amended language to the Common 
Allegations in Charge VIII and Charge IX. 
Due to the inconsistency with the original 
pleas, the Commission was adjourned for 
the day while the government received 
consent or authorization from the 
Convening Authority to this change in the 
Pre-Trial Agreement. We would return 
tomorrow at 1000 hours for what we thought 
could be a short day. 
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Day 3: 18 January 2024 

Today, we entered court unsure of what the 
proceedings would bring. The Commission 
reconvened at 1000 hours with the prosecution 
announcing that the Convening Authority 
signed off on the changes to the Pre-Trial 
Agreement and did not wish to withdraw from 
the Pre-Trial Agreement, meaning that the deal 
could go forward. 

With the guilty pleas now accepted by the 
Court, the judge turned to a discussion about 
the sentencing phase of the case, to be heard 
next week. There was an issue with the status of 
the defense witnesses' visas. Two defense 
witnesses, flying from Malaysia, had not 
received their U.S. visas, just four days before 
they were expected to be seated in the 
courtroom. The judge urged both the 
prosecution and defense to explore alternative 
options, which Ms. Funk was hesitant to agree 
to. Understandably, there was ample time to 
resolve issues before this hearing, and having 
witnesses in person would be much more 
meaningful. 

The judge then turned to address the voir dire
questions submi�ed to the court. Both sides had 
an opportunity to consider questionnaires the 
panelists (in the military courts, the “panel” is 
the jury, made up of members of U.S. military 
officers) filled out prior to their arrival in 
Guantanamo Bay, as well as those answered 
during voir dire proceedings.

Judge Braun reviewed the list of potential 
questions for the panelists with the a�orneys. 
They worked to strike repetitive questions as 
well as those the judge felt had no merit. A 
couple of questions raised tension between the 
Judge and Ms. Funk in the courtroom: “What 
about implicit bias? What are your thoughts on 
the U.S. treatment of Muslims post-9/11?”

Judge Braun inquired as to the purpose of these 
questions being that the goal of voir dire was to 
detect inflexible positions that would make 
someone unable to sit on the panel. Ms. Funk 
raised factors that could create implicit bias, 
such as the panelists being military, having 
different religions, or even the panelist’s 
opinion on the fact that she, a non-Muslim, 
covered her hair in respect of her client's 
religion. Ms. Funk then offered, with tongue-in-
cheek, a suggestion to rephrase the question to 
ask about panelists’ opinions on detainees’ 
subjection to torture, continued light exposure, 
and forcing one to sit in confined spaces for 
extended periods of time. The Judge concluded 
that he would adjust the questions 
appropriately. 

After that tense moment, the Judge concluded 
his inquiry regarding the proposed voir dire
questions, and the court was placed into an 
extended recess until next week, pending a 
discussion on the status of the witness visas.
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We were left anticipating what would follow 
next week, and still pondering what that 
definition of justice in this case should be.

Future of This Case 

The week of January 22, 2024, will see both Mr. 
Bin Lep and Mr. Bin Amin being deposed in 
closed court as part of their Pre-Trial 
Agreement. Members of the victim's families 
will travel to Guantanamo Bay to watch the 
sentencing hearing and possibly to testify 
before the Commission. Then, the panel, 
acting similarly to a jury, will deliberate on an 
official sentence of twenty to twenty-five years 
for the defendants. Lastly, the Commission 
will announce where the defendants will serve 
their sentence, and that will ultimately answer 
what justice means.
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J��� D������� ��� K����� M�������� 
Khalid Sheik Mohammed

10-17 February 2024

Jack Davidson is a second-year law student at Yale Law 
School in a joint-degree program with the Stanford 
Graduate School of Business. Jack is originally from the 
San Francisco Bay Area and is serving as a legal observer 
for NIMJ pursuant to his enrollment in a Military Justice 
law school class with Professor Eugene Fidell. Jack’s 
interest in the military commissions comes from his 
research as an undergraduate on military analysis and 
national security issues, as well as law school work, 
focused on the philosophical foundations of fairness. 

Korina Maldonado is a second-year law student at 
Southwestern Law School. Korina studied at UCLA and 
received her undergraduate degree in Sociology. Korina 
served as an NGO observer for the pre-trial hearing of the 
case of United States v. Khalid Sheikh Mohammed et al. 
for the NIMJ, subsequent to her enrollment in the Law of 
War class led by Rachel VanLandingham, President 
Emerita of the NIMJ. 

AE-688 – Mr. al-Hawsawi’s Motion to Dismiss 
Charges for Outrageous Government Conduct

Monday’s hearing focused on oral arguments 
on Mustafa al-Hawsawi’s motion requesting 
dismissal/mitigation of his charges for 
outrageous government conduct.

Walter Ruiz, the learned counsel for Mr. al-
Hawsawi, began his oral argument before the 
Notable Military Judge Col. McCall by stating 
that the factual background of Mr. al-
Hawsawi’s treatment demonstrates how the 
government's actions are shocking to the 
conscience and sufficient to support relief for 
outrageous government conduct. 

Mr. Ruiz’s argument focused on Mr. al-
Hawsawi’s interrogation at the COBALT site, 
describing government conduct as outside the 
bounds of even the practices allowed in the 
“torture memos” and as part of a “culture of 
deceit and deception,” and emphasizing the 
overlap between FBI and CIA. Notably, Mr. al-
Hawsawi’s counsel spent much of his factual 
presentation moving back and forth between 
classified documents that were shown only to 
those in the courtroom and unclassified 
documents that were either shown to the 
gallery or not shown and read aloud (the la�er 
primarily witness transcripts). 

Mr. al-Hawsawi’s counsel repeatedly referred 
to the classification problems as instances of 
overclassification to cover government “dirty 
secrets.” The inability to see classified 
documents made it difficult to follow Mr. Ruiz’s 
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narrative at times such as when he focused on 
the different goals and missions of the FBI 
(interrogation and confessions) and CIA 
(torture and intelligence gathering) which 
appeared to contradict the potential 
suppression arguments of a unified enterprise. 
He a�empted to connect these disparate goals 
through sharing information and discussing the 
parallel pursuit of goals, a topic that was further 
fleshed out later in the week during SA 
Fi�simmons’s testimony.

The foundational case for the al-Hawsawi 
team’s motion was Rochin v. California, 342 U.S. 
165 (1952), which provided due process 
protections against government behavior that 
shocks the conscience. Mr. Diaz analogized Mr. 
al-Hawsawi’s treatment in the RDI program to 
United States v. Toscanino, 500 F.2d 267 (2d Cir. 
1974), a case where a foreign national was 
kidnapped and tortured, ultimately leading the 
Second Circuit to remand with the option of 
dismissal of the case by divesting jurisdiction if 
the defendant's presence was secured by the 
government's "deliberate, unnecessary and 
unreasonable invasion of the accused's 
constitutional rights." 

Both the defense and prosecution cited to United 
States v. Ghailani, 733 F.3d 29 (2d Cir. 2013); see 
also United States v. Padilla, 508 U.S. 77 (1993), 
which applies the outrageous government 
conduct doctrine in similar circumstances (post-
9/11 terrorism case) but limits the broad and 
vague holdings of Rochin and Toscanino. 

Mr. al-Hawsawi’s team also argued that 
outrageous government conduct applies to 
military proceedings and courts-martial, see, 
e.g., United States v. Lemaster, 40 M.J. 178, 181 

(C.M.A. 1994), as well as to “excludable aliens 
physically in the United States.” Lynch v. 
Cannatella, 810 F.2d 1363 (5th Cir. 1987).

Clay Trive�, for the prosecution, explained that 
the government considered standing on brief 
rather than arguing, but did not want a few of 
Mr. Ruiz’s statements to go unchallenged. Mr. 
Trive� argued that alien unlawful enemy 
combatants like Mr. al-Hawsawi do not enjoy 
procedural or substantive 5th Amendment due 
process rights but do have the right to be free 
from the fruits of evidence tainted by the 
treatment of the RDI program. 

He distinguished between FBI “extraordinary 
success” with respect to the conviction of the 
East Africa Bombings perpetrators and CIA 
“abject failure” for failing to prevent the a�acks 
and claimed that Mr. al-Hawsawi’s team was 
trying to apply a more current lens to actions 
that should be viewed from the perspective of 
the time. The prosecution also raised the 
Inevitable Discovery Doctrine regarding the 
information gathered after he was captured.

Jay Connell, for Mr. al Baluchi, noted for the 
court past problems with motions by Mr. al-
Hawsawi’s team that were not joined by the 
other teams but that still led to adverse 
inferences against the other accused (e.g., AE-
502 personal jurisdiction challenge related to 
alien unlawful enemy combatant status).

Mr. Ruiz then delivered a rebu�al that was far 
more flowing and conversational than his 
opening argument, as it was not interrupted by 
the need to alternate between classified and 
unclassified materials. Throughout both initial 
arguments and rebu�al, his presentation 
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seemed to be designed just as much for the 
audience in the gallery, the public, and a record 
for future appeals and mitigation than as for the 
judge’s direct ruling on the motion.

AE-729 – Mr. al-Hawsawi’s Speedy Trial 
Motion

Tuesday morning focused on the oral argument 
for Mr. Haswawi’s motion requesting dismissal 
of charges with prejudice for violation of his 
speedy trial rights. No other accused joined this 
motion. Mr. Gleeson noted powerfully the 
extended nature of Mr. al-Hawsawi’s detention 
and journey through the military commissions 
(7654 days of pre-trial confinement at the time of 
hearing) and the harm delay has done to his case 
(several witnesses have died, memories have 
diminished, and evidence has been destroyed). 
Mr. Gleeson argued that the 5th and 6th 
Amendments apply to Military Commissions, 
Rule for Military Commissions 707 provides 
insufficient speedy trial protections to match 
Rule for Courts Martial 707 and UCMJ Article 
10, and Mr. al-Hawsawi was denied his right to 
a speedy trial based on the facts of this case. 

Mr. Gleeson’s argument was well-organized and 
well-argued. He offered a compelling timeline of 
Mr. al-Hawsawi’s case, particularly 
emphasizing his capture on March 1, 2003, and 
early cables between the CIA and FBI in March 
and April of 2003 that concluded Mr. al-
Hawsawi was a small fish within al-Qaeda with 
limited intelligence value for preventing future 
a�acks. The contrast between this very quick 
identification of Mr. al-Hawsawi’s limited 
intelligence value and the lengthy period where 
he has yet to be taken to trial (and listed causes 
for delays such as continued withholding of 

discovery from defense teams) made a strong 
impression. 

There was also a compelling list of the various 
witnesses that Mr. al-Hawsawi has lost access to 
(three relevant CIA agents and the original 
Camp 7 doctor have died, other agents have 
testified to their reduced memories of the events 
in question). Mr. Gleeson went on to argue that 
Mr. al-Hawsawi’s case met the four-prong test 
set forth in Barker v. Wingo, 407 U.S. 514 (1972), 
for violation of an accused’s speedy trial rights 
and that the only remedy would be dismissal 
with prejudice.

The prosecution chose to rest on briefs after 
arguing what it claimed was a similar motion on 
ex post facto issues in October of 2023 (AE-744).

Mr. Sowards, for Mr. Mohammad, promised 
additional motions on the topic and wanted to 
ensure Mr. al-Hawsawi’s team’s argument 
didn’t foreclose those.

AE-851 – Relief to Preclude Government 
Amendment of Charges

The second motion argued on Tuesday was 
joined by several of the accused and provided 
that the prosecution should not be allowed to 
argue a charge or legal theory (for purposes of 
proving violations of the law of war) of perfidy, 
as that language was not included in the original 
charging sheet for the KSM II case and only 
entered into the case in March 2017. Counsel for 
Mr. al-Hawsawi, Mr. al Baluchi, and Mr. 
Mohammad all argued that prosecuting a theory 
of the case using perfidy was a proscribed 
constructive amendment to the charges because 
it was not explicitly mentioned in the charge 
sheet. 
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The discussion focused on In re Yamashita, 327 
U.S. 1 (1946) (regarding whether listing overt 
criminal acts was sufficient to create notice for 
accused), and United States v. Jones, No. 14-0071-
AR (C.A.A.F. 2014) (requiring that the 
prosecution disclose their theory of the case in 
addition to factual basis). The argument that 
without falsely pretending to be civilians and 
civilian airliners (inherently perfidious 
conduct), the a�acks would likely never have 
succeeded seems so self-evident as to 
potentially be difficult to overcome, particularly 
as the judge interrupted defense teams with 
several skeptical questions (something that has 
been otherwise rare). 

AE-864 – Motion to Suppress Mr. al-
Hawsawi’s 2011 Statement to JTF SJA

The next motion focused on Mr. al-Hawsawi’s 
request to suppress a statement made to the SJA 
(Special Judge Advocate, a government lawyer) 
in 2011 around an interesting fact pa�ern. 
During a visit to the prison, the SJA spo�ed Mr. 

al-Hawsawi with a copy of Inspire magazine (the 
al Qaeda internal magazine containing articles 
like “How to Build a Bomb at Home”). Notably, 
Mr. al-Hawsawi was somehow able to obtain a 
contraband copy of the magazine inside Camp 
7, the complex where only the highest-value 
detainees were kept. When the SJA asked why 
Mr. al-Hawsawi had the magazine, he 
responded “I am al Qaeda.” 

The defense’s argument to exclude began with 
an extended argument for the applicability of 
the Constitution to GTMO detainees, in general 
and to the facts of this case. Referencing 
Boumediene v. Bush, 553 U.S. 723 (2008), Capt. 
Tipton made an impassioned argument that 
GTMO and Military Commissions are under US 
jurisdiction, pointing to the five seals on the wall 
behind the military judge (those of each service 
branch) and the six flags in the corner of the 
hearing room (one for each service branch and 
the American flag).
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The prosecution’s response focused on the 
regularity of interactions between the SJA and 
detainees (including the morning’s issues with 
signed waivers) as well as the constitutionality 
of the Military Commission writ large and the 
applicability of the Bill of Rights to the accused. 
The sides disagreed on the extent to which Mr. 
al-Hawsawi’s incriminating statement was 
reasonably foreseeable.

Mr. Connell, for Mr. al Baluchi, requested to be 
heard on a different approach to 5th 
Amendment protections, but the judge declined 
to hear his argument on this motion given future 
motions on related topics.

AE-865 – Mr. al-Hawsawi’s Motion to Suppress 
Prior Offer to Plea

Another interesting fact pa�ern suppression 
motion closed Tuesday’s hearing. On November 
4, 2008, Mr. al-Hawsawi offered to stop 
submi�ing motions to the court and to organize 
a special session for the purpose of entering a 
plea (D-089). In response, the judge at the time 
told the accused that additional evidence and 
evaluations would be required of the accused’s 
competence to enter a plea. This process did not 
result in a plea.

The defense requested the exclusion of related 
evidence, including the conversation with the 
judge under Military Commissions Rule of 
Evidence (MCRE) 410 which says that plea 
discussions not resulting in a full plea of guilty 
are not admissible evidence. Capt. Tipton 
emphasized the distinction between MCRE 410/
Military Rule of Evidence (MRE) 410 and 
Federal Rule of Evidence (FRE) 410, with the 
military evidence rules providing much broader 

protections for informal plea negotiations. 
United States v. Barunas, 23 M.J. 71 (CMA 
1986). The defense also noted that this 
evidence could be suppressed under MCRE 
403, as likely to bias and confuse the jury (a 
non-entered offer to potentially plea under 
different circumstances to a different set of 
charges) and create unnecessary delays in 
exchange for minimal probative value. 

The prosecution responded with a formalist 
argument that D-089 was not a plea offer, but 
this seemed to be squarely rebu�ed by Capt. 
Tipton’s facts and case law. Particularly, the 
prosecution’s argument that a plea bargain 
requires a “bargained-for exchange” was 
overmatched by the response that “people 
plea naked all the time… I’m sure this has 
happened before you in your career” (to the 
judge), and that “this isn’t contract law, this 
is criminal law.”

FBI SA James Fi�simmons Testimony

Both Wednesday and Thursday were 
primarily occupied with testimony from 
former FBI SA James Fi�simmons, and 
defense teams questioning SA Fi�simmons 
about his interrogations of Majid Khan, Mr. 
al Baluchi, Mr. bin A�ash, and others. Early 
in Wednesday’s questioning, Mr. Connell 
highlighted the close coordination in 
interrogations between the FBI and CIA in 
Pakistan in 2003. 

SA Fi�simmons testified that he always 
worked with two CIA agents when 
questioning Majid Khan and at least one 
other CIA agent was present for SA 
Fi�simmons’s interrogations of Mr. al 
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Baluchi and Mr. bin A�ash. Thursday 
morning’s questioning covered much of the 
same ground as Wednesday, with an extended 
discussion on SA Fi�simmons’s approach to 
interrogations and “painting a picture” of what 
life would be like for the detainees in a 
maximum-security federal prison.

The first half of Thursday afternoon primarily 
focused on SA Fi�simmons’s questioning of al 
Baluchi and bin A�ash along with his CIA 
colleagues. The rest of the afternoon focused 
more on the exhibits shown to SA Fi�simmons 
and the extent of his knowledge and use of those 
exhibits. The questioning focused on the men’s 
involvement in the planning of the gas station 
bombing in Baltimore and the bombing of the 
US Consulate in Karachi. On redirect, SA 
Fi�simmons admi�ed that he “was not 
surprised when Ammar and Khallad [bin 
A�ash] were ‘disappeared’” and that he 
“expected they would be rendered to the CIA,” 
an expectation he gained after his last meeting 
with Mr. al Baluchi.

On direct examination, Connell questioned SA 
Fi�simmons on his interviewing protocol and 
what was referred to as “the agreement.” SA 
Fi�simmons described how he and the two CIA 
agents he worked beside were governed by the 
same regulations while interviewing Majid 
Khan. SA Fi�simmons failed to give a clear 
answer to the questions of when and how he 
received the details of this “agreement,” which 
required that the wri�en distribution of 
information from his interviews be overseen by 
the CIA and sent in intelligence cables, while SA 
Fi�simmons verbally reported back to the FBI 
field office in Baltimore via a secure telephone 
line. 

On Thursday, during redirect, Mr. Connell 
uncovered that SA Fi�simmons’s protocol for 
relaying information back to the FBI drastically 
changed when it came to interviewing Mr. al 
Baluchi and Mr. bin A�ash. Fi�simmons no 
longer relayed daily reports of his interviews 
with Mr. al Baluchi and Mr. bin A�ash, to the 
Baltimore office through a secure telephone line, 
leaving the CIA solely in charge of 
disseminating information. However, SA 
Fi�simmons mentioned that he “probably” 
talked on a secure line to the legat but 
exclusively relied on CIA officials to transcribe 
through their channels to get information to 
whoever needed it such as the Joint Terrorism 
Task Force (JTTF). 

Mr. Connell asked SA Fi�simmons who had 
told him to no longer use the secure line, and SA 
Fi�simmons originally replied, “I don't know 
that anyone told me that,” then later said it was 
more than likely the legat. He rationalized this 
change of procedure with the fact that the CIA 
officers had higher clearance than him, the US 
was in “uncharted waters,” and they were 
responding to exigent circumstances. 

SA Fi�simmons also described the relationship 
and role of the Pakistani authorities, CIA, and 
FBI in the interviewing process. The CIA and 
FBI were responsible for questioning, but the 
Pakistani authorities were in control of the 
logistics and treatment of the detainees, 
including when they slept and where they were 
held. Both Mr. Connell, for al Baluchi, and Col. 
McCue, for Mohammad, a�empted to ask SA 
Fi�simmons questions about the Pakistani 
authorities who captured and held Mr. al 
Baluchi and Mr. Mohammad. 
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During Mr. Connell’s questioning, SA 
Fi�simmons admi�ed that they were 
captured by the “Tigers” unit, which Mr. 
Connell claimed is a hybrid police and 
intelligence unit, before the feed was cut to the 
public. Col. McCue asked who the Pakistani 
authorities were that were holding the 
detainees, but the prosecution objected and 
asserted national security privilege. 

Although SA Fi�simmons talked about Mr. al 
Baluchi’s admission to involvement in a�acks 
on innocent people, his descriptions of specific 
admissions were light on details, and when 
Mr. Connell confronted him about whether 
Mr. al Baluchi admi�ed any involvement in 
the 9/11 a�acks, SA Fi�simmons gave a non-
answer, saying only that “he admi�ed 
association with al Qaeda.” SA Fi�simmons 
told Mr. al Baluchi that his “venue would 
change if non-cooperative”…“I explained to 
him what it might be like to be incarcerated in 
a federal prison.” According to SA 
Fi�simmons, this was used as a method to 
“disabuse him of the idea of leisurely life in 
incarceration.” 

A dispute then ensued over whether SA 
Fi�simmons was really threatening Mr. al 
Baluchi with a rendition to a CIA black site. 
Connell challenged SA Fi�simmons with a 
document stating that an “officer monitored 
an interview via CCTV and actively 
participated in planning.” This revelation 
seemed to genuinely shock Fi�simmons, who 
claimed no knowledge of a CCTV system or 
the coordination described. 

Following Mr. Connell’s examination of SA 
Fi�simmons was Mr. Ruiz, for Mustafa al-

Hawsawi. The beginning of Mr. Ruiz’s 
questioning highlighted how li�le knowledge 
al-Hawsawi had regarding the plans and the 
members of Al Qaeda, and based on the 
answers provided by SA Fi�simmons, it 
seemed that al-Hawsawi was merely an initial 
point of contact without much further 
involvement. Mr. Ruiz then continued by 
questioning SA Fi�simmons on his 
knowledge regarding the torture Mr. al-
Hawsawi had endured. SA Fi�simmons 
answered that he was only aware that 
enhanced interrogation techniques were used 
but had no knowledge about whether they 
were implemented on Mr. al-Hawsawi.

Connell and Ruiz had pushed SA 
Fi�simmons on whether al’ Baluchi was 
actually being cooperative and giving up all 
plots he knew, but SA Fi�simmons described 
how agents believed both were being 
deceptive and uncooperative (including 
providing different versions of the same plots 
and feeding agents previously known 
information rather than valuable new 
information). In various CIA summaries 
previewed to the gallery, both Mr. al Baluchi 
and Mr. al-Hawsawi were described as 
talkative/cooperative, and SA Fi�simmons 
agreed with some but not all of these 
characterizations.

Following Connell and Ruiz was a�orney 
Gupta, representing the defense team for Mr. 
bin A�ash, whose focus was also on the 
regulations for reporting back to the FBI and 
how/who gave SA Fi�simmons instructions 
on interrogating the detainees in Karachi. 
Again, there was emphasis on working closely 
with CIA colleagues. SA Fi�simmons stressed 
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that all three men understood that there was no 
way to incorrectly disseminate information, and 
accordingly gave daily phone call updates to 
Baltimore in real-time and the CIA sent updates 
through cables.

Mr. Trive�’s cross-examination was largely 
uneventful. However, the final question 
received an answer he may not have desired or 
expected. When asked “did you have any 
interest in prosecuting them [Mr. al Baluchi and 
Mr. bin A�ash] at the time [of their capture],” 
SA Fi�simmons said “I would have liked to 
have seen them prosecuted of course but that 
wasn’t the mission I was given.”

Classification Discussion from SA 
Fi�simmons Testimony

Wednesday’s testimony from SA Fi�simmons 
involved multiple teams of defense counsel 
walking a fine line regarding what can be in 
open hearings, highlighting the ever-present 
issue of classification and government control 
of evidence that was also evidenced throughout 
AE-688 arguments. The public feed was cut 
nine times on Wednesday, a potential single-
day record, and the judge and parties voiced 
visible frustration at various points throughout 
the day. 

After one break where the prosecution cut the 
public feed based on guidance from original 
classification authorities following the 
proceeding remotely, the judge asked 
rhetorically, “would it be useful to have some 
[classification] equity partners here in the 
courtroom? I sometimes want to yell at 
someone.” As he threatened throughout the 
week, the judge noted that “defense teams have 

a tally of areas they can’t get into and things 
they want to say and at some point there may be a 
remedy.” [emphasis added]

Wednesday afternoon contained several 
“Substitution or Summary” (SOS) documents 
and related intelligence cables obtained 
through FOIA. The lack of specificity in the SOS 
documents made it difficult for the witness to 
answer questions about whether he was 
present, or give any details about specific 
interrogations mentioned in SOS documents. 

Mr. Connell also compared SOS documents 
released by the prosecution with matching 
FOIA cables to present as evidence that the 
prosecution had been less than forthcoming in 
responding to discovery requests. However, the 
impact of this was reduced by the inability to 
show to the gallery a comparison document 
acquired by the al Baluchi team within the last 
few days, because it had not been fully cleared 
for release. A similar issue occurred on 
Thursday morning when Mr. Connell asked to 
file a late 505(g) notice requesting the ability to 
show classified documents in court for 46 pages 
of documents he wished to show to SA 
Fi�simmons and was only given in discovery 
on Thursday morning. 

During Mr. Ruiz’s questioning of SA 
Fi�simmons on Wednesday, testimony was 
interrupted multiple times by a cut feed and 
Mr. Ruiz was clearly exasperated by the 
interruptions and lack of openness. Almost 
immediately after beginning questioning, Mr. 
Ruiz was interrupted by a cut feed. When the 
feed returned, he stated that the government 
agreed that “there was no foul” and his “words 
were very precise.” After one cut, Mr. Ruiz 
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highlighted “changes mid-hearing” to 
classification guidelines and argued that his 
questions were clearly within the line and 
being “close to the line” was not crossing it. He 
argued that the government was making their 
own interpretation of the guidelines as the 
case proceeded which was extremely 
frustrating and did not allow the defense to 
make their case nor allowed for a public trial. 

Later, Mr. Ruiz had an extended and animated 
discussion with the prosecution about 
whether he could show several unclassified
documents to the gallery. Mr. Ruiz argued that 
the document “in no way shape or form” 
violated classification guidelines, and the 
inability to show it had “a direct impact on the 
6th Amendment right to a public trial.” The 
government’s “statement of interpretation 
erodes clear guidelines on classification.” 

Mr. Ruiz refused to give in on the issue of 
showing the unclassified documents in open 
court for an extended period, arguing, “I’m 
being ineffective counsel to the extent I 
appease that process [of allowing for a shift to 
closed arguments on the issue]. I can’t just 
accept we’ll do it in closed session.” He 
successfully asked the judge to read the 
relevant paragraph of the classification 
guidance and document in question. Though 
the prosecution noted that they “don’t want to 
go through a full analysis [of the relevant 
guidance] in open session,” the judge stated 
that he wanted to “get a be�er sense of what’s 
going on” and “share the frustration of the 
parties.” 

The judge continued, “There are other 
remedies as you are aware. Perhaps the 

Commission will have to take those remedies.” 
All of the documents the government did not 
allow to be shown to the gallery were marked 
“Unclassified/FOUO” and in another case, Mr. 
Trive� objected even to allowing one 
document to be shown to the court on screens 
(excluding the gallery). Instead, he allowed 
Mr. Ruiz to give the witness a paper copy of 
the document (“I’m less concerned if it’s not 
on screens”). 

This type of behavior highlighted for the 
gallery the parallel and seemingly arbitrary 
rules of shadow classification that seem to 
govern evidence in this hearing, with the 
government having latitude well beyond 
traditional classification markings to hide 
evidence from the public. 

Following a later cut to the feed, the judge and 
prosecutor had a tense exchange about 
whether the government was asserting 
national security privilege over excluded 
testimony. Mr. Trive� responded, claiming the 
government was trying to prevent classified 
testimony from coming out in open session 
and Mr. Ruiz was pushing the boundaries of 
talking about classified information. In 
response, the judge asked Mr. Trive� to “try 
not to editorialize to much” and “to clarify, 
this is an open trial.” 

Interspersed with the numerous cuts to the 
feed during his testimony, Mr. Ruiz 
highlighted the restrictiveness and frequency 
of the government’s classification restrictions, 
arguing that their behavior “goes to the heart 
of the ma�er why we shouldn’t even continue 
in this proceeding” (referencing his speedy 
trial motion from the previous day) and 
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threatening to withdraw from the process 
entirely (“We may well just stop playing this 
game and face the consequences”).

Prior to the government’s cross-examination, 
Mr. Connell raised objections to photos the 
prosecution wanted to show to SA 
Fi�simmons. The government claimed these 
were photos of explosives and weapons 
collected from the vehicle stop that led to the 
capture of Mr. al Baluchi and Mr. bin A�ash. 
The government invoked national security 
privilege for how the evidence was collected, 
which was problematic because the 
government was introducing the evidence 
(though not for the truth of the evidence), but 
the defense was unable to challenge it due to 
national security privilege, raising fair trial 
concerns. 

Mr. Connell also argued that the government 
was not following statutory procedure for 
introducing sensitive evidence while 
protecting sources and methods and objected 
to a lack of foundation that there is no way to 
know this item is what it purports to be or its 
provenance. Ultimately, this was a somewhat 
minor issue because defense teams were able 
to cast doubt on his knowledge of what was in 
the photos or their ownership on redirect 
(particularly any knowledge that the photos 
contained explosives). 

However, it highlighted the government’s 
incredible control over evidence for all parties 
and the government’s ability to selectively 
declassify documents (the photos contained 
markings that they were originally SECRET//
NOFORN) to support their case. Col. McCue 
raised these issues quite eloquently in arguing 

that the government’s use of the photos was 
effectively waiving national security privilege, 
though the judge did not rule on his argument.

AE-809 – Mr. bin A�ash’s Request to Compel 
Additional Necessary UFIs

While multiple accused joined this motion, we 
only observed Mr. bin A�ash’s team’s 
argument before open sessions adjourned for 
the week. Under Protective Order #4 and AE-
397F, the defense is restricted from being able 
to access RDI witnesses, and the prosecution is 
only forced to provide a limited set of 
information on RDI participants with “direct 
and substantial contacts” with the accused. 
This was yet another motion that highlighted 
the prosecution’s incredible control over what 
access defense teams have to necessary 
evidence, with documentation of interviews 
lacking dates, locations, and names or UFIs. 

Ms. Gupta broke her argument down into 
three sections: (1) defining “direct and 
substantial contacts” with RDI detainees; (2) 
problems with the government’s provided 
definition and; (3) examples of how the 
prosecution's definition still failed to provide 
UFI’s of those in direct and substantial contact 
with bin A�ash.

The government’s definition of direct and 
substantial contact (AE809EG) lists a summary 
of 12 criteria required. 5 of the 12 criteria relate 
to RDI participation in or observation of the 
use of force, 2 of the 12 criteria are about 
whether RDI officials already deemed relevant 
from OIG FBI programs (investigations), 
another 2 of the 12 criteria are about whether 
relevant knowledge not captured elsewhere 
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then they would have to turn over since only 
source of something discoverable. 

Finally, the last category is a “vague group of 
things” like reported effect, nature & 
frequency of effect, and how involved the RDI 
was. Ms. Gupti labeled the last category as 
“ambiguous and unhelpful criteria.” Ms. 
Gupta proposed a broader “direct and 
substantial” definition to replace the 
government’s, by arguing that if contact led to 
the filing of an intelligence cable or other 
report, the contact must have been seen as 
substantial at the time by the government. 

Of the total incidents listed in the RDI Index 
for Mr. bin A�ash, 880 of 1393 (63%) had no 
related UFIs of individuals with direct and 
substantial contact with the accused. Just 108 
of 1393 total incidents (7.8%) had more than 
one UFI/person present with “direct and 
substantial contact” with Mr. bin A�ash. 

Ms. Gupta argued that “this cannot be correct” 
as a “two-party rule applied for much of this 
time” which required that two officers be in 
the room with the detainee for any 
interrogations. Ms. Gupta also referenced a 
number of black site reporting documents for 
interviews that are not listed in the 
prosecution’s reports at all. She provided 
numerous specific examples of the prosecution 
refusing UFIs, even on direct request from the 
defense teams, of incidents that seem to meet 
the prosecution’s definition of direct and 
substantial contact.

Changing Security SOPs at the Prison and 
ELC

Several times on Monday, defense teams 
referenced changed procedures for the 
accused at the prison, which the teams said 
was disrupting the accused’s ability to a�end 
trials. Monday morning was the only time all 
week we were able to see the four accused, 
who must a�end every morning to be 
informed of their rights, to be present, and to 
waive their rights. After the first break of the 
day, all of the accused left the courtroom and 
did not return (Mr. Mohammad had left 
during the session before the break). 

Mr. al-Hawsawi’s team noted during their 
motion arguments that Mr. al-Hawsawi left 
early because of the difficulties of coming to 
court due to the changes. Counsel asked the 
judge to try to resolve the issue, and the judge 
pushed the prosecution to work with the JTF 
to ensure they did not create thrash. 

Tuesday’s session was delayed over an hour 
while the court waited to resolve a problem 
with the accused’s signed waivers of their 
appearance rights. Mr. Mohammad entered 
two separate waivers on Tuesday, after telling 
the government lawyer assigned to receiving 
his first waiver that “he wished he could come 
to court but was not going to,” and providing 
a le�er to be delivered to his counsel. Defense 
teams for Mr. Mohammad and Mr. al Baluchi 
cross-examined the SJA on other issues related 
to a client meeting later in the day (Mr. 
Mohammad’s team) and the anonymity of the 
SJA in the record (Mr. al Baluchi’s team). 
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The accused did not return to the courtroom 
Wednesday, despite the mention of them 
especially wanting to be present as SA 
Fi�simmons was present for some of the 
questioning of Mr. al Baluchi, Mr. al-Hawsawi, 
and Mr. bin A�ash. Only Mr. bin al Shibh 
a�ended or observed the hearings on 
Wednesday and only remotely. On Thursday, 
the SJA could not obtain a clean waiver of 
presence from Mr. Mohammad who signed the 
provided waiver and added a note stating, “I 
wish I can.” Mr. Mohammad refused to sign a 
clean copy despite being asked twice to provide 
one and instead gave the a�orney mail to the 
SJA to bring to court to explain his absence. 

The judge questioned Mr. Sowards who 
concluded, based on the le�er's content, that he 
had knowingly and voluntarily waived his right 
to a�end. Mr. Sowards furthered his argument 
by explaining to the judge how this issue was 
similar to Mr. Ruiz’s previous frustrations 
regarding the suppression of unclassified 
information, from the day before.

Mr. Sowards expressed that this may continue 
while changes to prison procedures are worked 
out and suggested that all parties try to work 
towards receiving clean copies of the waivers 
with accompanying a�orney le�ers detailing 
any concerns, which counsel could then raise if 
needed.

On Wednesday, the session began with an 
extended discussion of an incident that occurred 
that morning at the Washington Gate, where 
guards conducted “more significant and 
intensive” searches of legal team members' bags 
creating “thrash” for the parties. Mr. Connell 
proposed ground rules to try to protect legal 

materials from bag searches as the parties 
worked out a permanent solution. 

The prosecution supported his proposed 
solution in principle and agreed to consult with 
WHS to understand if they could voluntarily fix 
the safety procedures. The judge offered to draft 
an order addressing the issue, but the 
prosecution pushed him to wait, as such an 
order would not govern all ELC behavior, only 
procedures when the KSM et al. trial was taking 
place. Throughout the week, parties expressed 
concerns about JTF guards searching legal 
materials from client meetings.

Pace of Proceedings

Throughout Monday, the judge took actions 
indicative of a desire to continue to progress, 
move forward, and prevent delays. During 
logistical discussions at the start of the day, the 
court made plans to proceed with hearings 
while working around two positive COVID 
tests (one of which ended up being a false 
positive) and pushed to get a new military 
lawyer read in on the case as quickly as possible, 
enabling him to make an appearance early on 
Tuesday afternoon. On Tuesday, the judge and 
parties’ willingness to push the pace was 
highlighted, as the parties successfully argued 
four full motions in a single session. By 
Wednesday afternoon, the judge seemed to 
believe that this round of hearings was slightly 
ahead of schedule, optimistically scheduling an 
additional motion to potentially be argued in 
open session Thursday afternoon, if SA 
Fi�simmons open testimony concluded early, 
which did end up taking place with around half 
of the oral argument for AE-809 being 
completed Thursday afternoon.
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Introduction

I traveled to the Guantánamo Bay Naval Base as 
an NGO observer with the National Institute of 
Military Justice to witness the second week of 
pretrial proceedings for five 9/11 detainees who 
are being jointly tried in the Guantánamo 
Military Commission: Mr. Khalid Shaikh 
Mohammed, Mr. Walid bin A�ash, Mr. Ramzi 
bin al-Shibh, Mr. Ammar al-Baluchi, and Mr. 
Mustafa al-Hawsawi. In August 2023, Mr. bin 
al-Shibh was found mentally unfit to stand trial, 
and his case was severed from the joint 
proceedings.

While several motions were presented during 
the proceedings in week one, week two focused 
on the Motion to Suppress the statements made 
by the defendants to the FBI clean teams. Week 
two consisted of two days of open court. A 
COVID diagnosis on one of the defense teams 
resulted in the cancellation of two additional 
open sessions, one of which would have been 
the testimony of FBI Agent Ali Soufan. Both 
days of court focused on the witness testimony 
of Dr. James Mitchell, a former CIA contractor 
who created the CIA’s “enhanced interrogation 
techniques” (EITs) and later applied them to 
three of the four defendants in the CIA’s 
“retention, detention, and interrogation” 
program (RDI Program).  

Courtroom Set Up

The courtroom is set up with Judge McCall and 
courtroom staff at the front of the room, the 
prosecution at the right-hand side tables, the 
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defense teams at the left-hand side tables, and 
the gallery in the back, divided from the 
courtroom by plexiglass. The defendants are 
seated in order of the severity of their charges, 
with Mr. Mohammed’s team closest to the 
bench and Mr. al-Hawsawi’s team closest to the 
gallery. 

The gallery can view the courtroom directly, but 
audio and on-screen visuals of the proceedings 
are transmi�ed to the gallery with a 40-second 
delay, allowing for the censoring of potential 
classified material that may arise during the 
proceedings. I experienced only one classified 
“blackout” during week two, but on other 
hearing days, the feed was cut more frequently.

Day One

Defendants’ Waiver of Appearance

Lawyers for the U.S. and defense teams entered 
their appearances, and then a guard–
codenamed Pepe–took the witness stand to 
testify as to the defendants’ waiver of their right 
to be present. Defendants were advised between 
6:40 a.m. and 7:05 a.m., in both English and 
Arabic. All four stated they were voluntarily 
waiving their right to be present. Mr. Sowards, 
learned counsel for Mr. Mohammed, asked 
Pepe if Mr. Mohammed mentioned the 
difficulty coordinating his legal meeting on 
Sunday when being advised of his rights. 

Sowards explained to Pepe that the meeting was 
moved to Echo 2 at 8:55 on Sunday. Around 9:20 
a.m., he requested that the guards call litigation 
support services, but they denied his request to 
contact his a�orneys. At 9:30 a.m., he was told to 
pack up his legal materials and return. While 
the guard confirmed hearing some of these 

details in an exchange between Mr. Mohammed 
and another guard with the codename Bandit, 
he did not hear that Mr. Mohammed was 
ordered to return. Bandit replied that there may 
have been some misinformation, as he had 
heard that Mr. Mohammed had either declined 
a legal meeting or chosen to have a legal 
meeting instead of appearing in court. 

Mr. Connell, learned counsel for Mr. al-Baluchi, 
asked Pepe if Mr. al-Baluchi was being held in a 
different cell than usual. Prosecution objected to 
the line of questioning, and Connell explained it 
is related to Mr. al-Baluchi’s absence. Mr. al-
Baluchi stated that he was not present in court 
because his legal materials were divided 
between two different cells, and retrieving all of 
his materials would necessitate moving 
between parts of the detention facility, which 
would trigger new search protocols.

Pepe confirmed that he is in a different cell, and 
legal materials may be separated, but he 
believes his absence is still voluntary. Mr. 
Dextra, with the prosecution, addressed 
Sowards and Connell’s worries, noting that they 
were notified of the meeting mishap and LSS 
will correct the issue going forward, and that 
they will work to resolve the issue with access to 
legal materials. Connell added that the core 
issue is the new search protocols and noted that 
this is a ma�er of ongoing discussion between 
parties. He asked whether defendants need to 
be shackled, and Judge McCall said they do not 
need to be shackled while in the expeditionary 
legal complex, but he otherwise retains the right 
to decide. 

Connell brought to the court’s a�ention that 
members of the defense team were ge�ing their 
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bags and legal materials searched when entering 
the legal complex without reason. Lastly, he 
urged the court to publish transcripts of 
unclassified hearings in a timely fashion so that 
the media and public can follow along. 

Sowards acknowledged Mr. Dextra’s efforts to 
coordinate. He finally noted that Mr. 
Mohammed should be able to call someone 
instead of having to rigidly follow protocol; 
otherwise, it gives Mr. Mohammed the false 
impression that his lawyers have let him down. 
The detention center appears to regularly 
conduct hardware installations on the eve of 
hearings, which makes it even more difficult to 
conduct legal meetings.

Dr. James Mitchell Witness Testimony

Important to understanding Dr. Mitchell’s 
testimony is the structure of the CIA’s RDI 
program. The four defendants in this case were 
all subject to “interrogation” periods of varying 
length during which Dr. Mitchell and/or other 
CIA employees would implement “enhanced 
interrogation techniques” (which included 
certain torture techniques) on the detainees. 
Integral to the EIT process was the interrogators' 
and debriefers’ use of classical conditioning to 
evoke fear responses and create an exploitable 
mental state. 

After the period during which EITs were 
authorized, detainees would enter the 
“debriefing” phase, during which debriefers 
would use operant conditioning to obtain 
actionable intelligence information from the 
detainees. The interrogators who conducted 
EITs during the interrogation phase generally 
were not present during debriefing, which was 

only conducted by debriefers. However, Dr. 
Mitchell engaged in both phases for certain 
detainees. 

James Connell, Mr. al-Baluchi

Mr. Mitchell last testified before the commission 
for nine days in 2020. The purpose of his 
testimony is to cover new ma�ers that have 
arisen from additional discovery and 
declassification. Mr. Connell began the 
questioning by asking Mr. Mitchell about a 
series of white papers he wrote while employed 
as a contractor. The first white paper discussed 
was titled “Five Things Interrogators Must 
Know About Human Memory.” Dr. Mitchell 
explained the mechanics of memory in depth 
and detail. For example, he explained that 
memory consolidation happens between one to 
three hours, so if something serious interrupts 
the process, the consolidation of memory will be 
flawed. 

Further, memories of similar effects are stored 
together. When memories are reconstructed 
upon recall, they must be re-consolidated to be 
stored in long-term memory. Upon re-
consolidation, the memory can be stored with a 
different effect depending on the person’s 
emotions at the time of recall. In other words, 
what we think and feel now can modify the 
emotions we associate with a memory. 

He explained that the way in which the brain 
fills in gaps of memory is not completely 
understood, but through a process called 
confabulation, one can make up a memory or 
detail to fill in a blank. How a question is 
worded or how information is presented can 
suggest details that creep into someone’s 
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accounts of the event. This dynamic can lead to 
false confessions, so the CIA trained extensively 
to avoid this. 

Next, Mr. Connell and Dr. Mitchell identified 
two CIA employees who were key players in the 
interrogation of the defendants by their unique 
functional identifiers (UFI) and nicknames in 
Dr. Mitchell’s book, NX2 (a.k.a. the new sheriff) 
and NZ7 (a.k.a. the preacher). Mr. Connell 
moved to a second white paper titled “Using 
Coercive Pressure in Interrogation of High 
Value Detainees.” The white paper says that 
coercive physical pressure refers to a wide range 
of pressure, of which EITs are a subset. 

Mitchell claims he did not do anything without 
the DOJ saying it was legal. However, some 
people did use illegal techniques involving a 
gun, drill, or broomstick that the DOJ would not 
have approved of. The CIA was motivated to 
obtain intelligence about a nuclear a�ack that 
the CIA suspected would follow 9/11. The goal 
was to decrease “personal efficacy to continue to 
resist” divulging information and to create an 
“exploitable mental state.” 

A crucial component of CIA techniques was to 
implement classical conditioning to pair a 
conditioned stimulus with an unconditioned 
response. For example, Mitchell would use a 
rolled-up towel as a collar to prevent whiplash 
during “walling” sessions. The towel then 
became the unconditioned stimulus that would 
create a conditioned response of fear in the 
defendant. 

The following white paper was titled 
“Principles of Influence: Application for 
Interrogation.” After the Hambali a�ack was 

interrupted and there was no longer a sense of 
urgency, Mitchell encouraged the CIA to 
transition away from EITs and classical 
conditioning to operant conditioning instead. 
During this phase, Mitchell and the debriefers 
would a�empt to extinguish the conditioned 
fears that resulted from EITs. This process was 
discussed extensively in later proceedings. 
Mitchell highlighted that the intelligence 
community was not interested in eliciting 
confessions, as they prioritized obtaining 
information about future a�acks. 

This was evidenced by the practice of punishing 
Mr. Mohammed for talking about 9/11, since 
this was of li�le value for preventing future 
a�acks. Mr. Connell asked Dr. Mitchell if he 
ever used pictures of Majid Khan and other 
detainees when interrogating or debriefing Mr. 
Mohammed, and he said he might have. Dr. 
Mitchell said they would inform Mr. 
Mohammed of people they had an interest in or 
had captured. During the debriefing phase, Mr. 
Mohammed was shown pictures of Mr. al-
Baluchi and Mr. bin A�ash when they were 
captured. One such photo was also displayed in 
the gallery. Dr. Mitchell was asked if he 
recognized the person, and he responded that 
he did not. 

Cables are communications to and from CIA 
headquarters that relay important information. 
Mitchell would receive intelligence 
requirements, or questions headquarters 
wanted answered, via cable. Mr. Mohammed 
endured EITs for 25 days, after which he entered 
the debriefing phase. In this second phase, 
Mitchell and a debriefer would service the intel 
requirements by asking Mr. Mohammed 
questions. The goal of this phase was to get rid 
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of Mr. Mohammed’s fear over time. By not 
pairing the conditioned stimulus with the EITs, 
the conditioned fear would wane. 

At times, interrogators would make vague 
threats, such as saying they would be subject to 
“harsh treatment”, invoking a fear response in 
the defendant. However, by not acting on those 
threats, the fear would extinguish over sessions. 
Additionally, interrogators would begin to 
provide Mr. Mohammed with amenities, like a 
Quran or a ma�ress. If Mr. Mohammad did not 
cooperate with interrogators, they would 
threaten to take away his amenities. Instead of 
using fear to motivate cooperation, Mr. 
Mohammed would be forced to decide whether 
he wanted to risk losing the amenities. 

After 2005, Dr. Mitchell was in charge of training 
debriefers. Before 2005, MA2 was the chief of 
training, but did not have the requisite 
qualifications or training for the job. Dr. Mitchell 
was shown a variety of training slide decks, 
which were created by a contracted company, 
“MJA”. The slide decks included images of 
detainees who were naked and blindfolded. 
Mitchell claimed this was likely an “in-
processing” photo of when a detainee was 
rendered at the detention center, since doctors 
would require the detainee to strip for 
examination of existing injuries and to clean 
them if they had soiled themselves. When a 
detainee was rendered, they would be shackled 
on the hours-long flight and would be wearing 
diapers under their sweat suits. They were not 
allowed to get up and move and would be 
forced to soil themselves in their diapers if 
required. 

Dr. Mitchell stated that the contents of some of 

the slide decks were nothing more than 
propaganda, which he did not endorse. For 
example, one slide used the term “learned 
helplessness” as a step in the debriefing. Dr. 
Mitchell claimed that learned helplessness is 
not desirable because it interferes with the 
objective of servicing intelligence 
requirements. There was also an extended 
discussion of the use of the term “Stockholm 
Syndrome” and why training on this would 
be relevant. 

Mr. Connell asked Dr. Mitchell if he was 
involved in applying EITs to Mr. al-Baluchi, 
which he denied. Mitchell noted that he did 
not choose who to bring into the RDI 
program, and NX2 was primarily involved 
in interrogation. NX2 determined the form 
of interrogation and involvement of other 
officers. Mitchell stated that NX2’s thought 
process was to “hurt them until they tell you 
what you want. Then, hurt them to see if 
their story changes. Then hurt them to get 
consistency in answers.” Mitchell claims 
NX2’s methods were not effective for truth, 
and that he was fueled by patriotism. 

Those who do not wish to read descriptions 
of torture should skip the following 
paragraph. During his testimony, Dr. 
Mitchell identified and described a variety of 
enhanced interrogation techniques used on 
the detainees. One such technique was 
standing sleep deprivation, which was not 
considered enhanced if done for less than 72 
hours. Sometimes, a bar or chains would be 
used to separate the wrists. 

Water dowsing consisted of throwing ice 
water on the chest. Mitchell witnessed NX2 
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give al-Nashiri a “cold water bath,” in which 
two other agents would hold Nashiri still while 
NX2 would alternate between scrubbing al-
Nashiri’s mouth and nether regions with a 
brush, using cold water in the process. There 
were no guidelines agents had to follow when 
withholding food. al-Baluchi was refused food 
for four days, after which he was given Ensure 
vitamins due to their nutritional value. 

As previously mentioned, agents would also 
conduct “walling” by wrapping a towel around 
a detainee’s neck and then slamming them 
repeatedly into walls. According to Dr. Mitchell, 
agents doing walling would often get fatigued, 
and Mr. al-Baluchi was often used as a “test 
case” for agents ge�ing certified in EITs. In mid-
2003, Dr. Mitchell, Dr. Jessen, and UFI NZ7 were 
authorized to carry out waterboarding. Other 
EITs included facial grabs and slaps, stress 
positions, rectal penetration, use of white noise 
machines, and more. During the debriefing 
phase, Mr. al-Baluchi confessed that all the 
details he offered during interrogations were 
lies to stop the use of coercive pressures on him. 

Next, Mr. Connell presented classified pictures 
of various CIA black sites to Dr. Mitchell. The 
first was a room from location 7, which Dr. 
Mitchell said looked like the earlier 
conditioning locations. These cells were 
“inserts,” meaning they were isolated from the 
actual detention structure. There were no 
windows or access to natural light, and Dr. 
Mitchell confirmed that location 7 had a walling 
wall. Dr. Mitchell was then shown a room in 
location 8, which he said represented the style of 
room that engineers would later start building. 
The room had a ma�ress, a map, and certain 
other amenities. 

Next, he was shown a picture of a room in 
location 9, which he claimed was only a 
debriefing room. Then, a picture of location 6 
(GTMO) was shown. While the room displayed 
was neither an interrogation nor a debriefing 
room, it was still used for both purposes. 
Mitchell shared that detainees at location 6 
never left their cells, with the exception of two 
rare circumstances when two detainees had 
emergency situations. 

Finally, Mitchell shared that Mr. al-Baluchi was 
a “chronic worrier” who experienced severe 
anxiety and corresponding symptoms as he 
grew less tolerant of confinement. Mr. Connell 
asked whether the extinguishing of conditioned 
fear had failed in Mr. al-Baluchi’s case due to the 
persistence of his anxiety, and Dr. Mitchell said 
a clinician would need to rule out other 
possibilities to make such a decision. Mr. 
Connell concluded his questioning.

Gary Sowards, Mr. Mohammed

Mr. Sowards’s questioning focused heavily on 
the structure and mechanics of the RDI 
program. First, he asked Dr. Mitchell a series of 
questions regarding his career and the timing of 
his involvement with the CIA. Mitchell was 
contracted by the CIA for classified reasons 
around 2001. Prior to his involvement with the 
RDI program, Mitchell was working for the 
CIA’s Counterterrorism Center (CTC). 
Mitchell’s team implemented the RDI’s two-
phase structure of interrogation with EITs 
followed by debriefing; NX2 was in charge of 
the interrogation phase. 

Mitchell clarified that in the RDI program, the 
term “interrogation” was used to refer to the use 
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of coercive physical pressures and EITs on 
detainees. Under standard CIA terminology, 
interrogation is more akin to the RDI 
program’s debriefing stage. During the 
debriefing stage, the main focus was on fear 
extinction and the transition from classical 
conditioning to operant conditioning. Dr. 
Mitchell confirmed that Mr. Mohammed was 
in the EIT stage for 26 days, followed by 
approximately 1200 days spent in debriefing.

As Mr. Sowards continued to question Dr. 
Mitchell about the RDI program, the mood 
became very tense, with Dr. Mitchell 
displaying overt frustration with Mr. 
Sowards’s perceived lack of understanding. 
Dr. Mitchell began emphasizing that the days 
spent in interrogation were minuscule 
compared to those spent in debriefing. He 
expressed that he felt the onus to focus his 
testimony on the fear extinction phase. He 
perceived that the media’s poor reaction to the 
2020 hearings demonstrated a lack of 
understanding surrounding the fact that the 
time spent in EITs was comparatively small. 

When arriving to meet with his a�orney, Mr. 
Groharing, Dr. Mitchell brought up the topic 
of fear extinction and provided Mr. Groharing 
with a hand-sketched diagram of the RDI 
program and its phases. According to Dr. 
Mitchell, the severity of fear created during 
the EIT phase is directly linked to the time and 
sessions needed to extinguish the fear during 
debriefing. Mr. Sowards asked about the 
existence of scientific research that would 
prove the efficacy of EITs and the RDI 
structure. Dr. Mitchell said no directly 
applicable research existed since conducting 
EITs on human subjects would require human 
experimentation, which would be illegal and 
might amount to a war crime. Instead, he 
pointed to the robust research on classical 
conditioning and fear reduction studies 
involving electrical shock. 

Those who do not wish to read descriptions of 
torture should skip this paragraph. Next, Mr. 
Sowards questioned Dr. Mitchell about 
instances of anal rape commi�ed against Mr. 
Mohammed. Dr. Mitchell refused to answer 
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whether anal rape would amount to a war 
crime and remarked that if Mr. Mohammed 
were anally raped, it would have been illegal. 
Mr. Sowards then inquired whether anal rape 
would at least be a traumatic experience for Mr. 
Mohammed, and Dr. Mitchell said it would 
depend on how Mr. Mohammed would have 
interpreted the experience. Dr. Mitchell 
elaborated that not all people who are anally 
raped experience trauma, although they may 
experience emotional scarring. They both 
discussed the Senate Select Commi�ee report, 
which found that rectal re-hydration was 
sometimes done without medical necessity.  

Turning back to the RDI program, Mitchell 
explained that while he did propose EITs, he 
didn’t have knowledge that they had been 
implemented in the RDI program. He also 
didn’t know that the RDI program had even 
commenced. The term “enhanced interrogation 
techniques” was invented by the CIA. Mitchell 
wanted to call them “approved physical 
coercion.” Mitchell stated that there were 
competing plans for Mr. Mohammed’s 
interrogation. Dr. Mitchell, Dr. Jessen, and a 
third interrogator proposed to headquarters 
that they perform EITs at site 4. NX2, however, 
wanted Mr. Mohammed at site 2. Mitchell 
stated he was surprised that Mr. Mohammed 
went to site 2, considering that site 2 deals with 
mid-level detainees and not high-value 
detainees like Mr. Mohammed. 

Dr. Mitchell did not have insight into what NX2 
did at site 2 and whether they were authorized 
practices. Dr. Mitchell saw Mr. Mohammed 
intermi�ently from his capture until he was 
“moved to – you know where he was moved 
to.” At this point, the court went into a secure 

session for a few minutes, presumably because 
classified information was being discussed. 

Dr. Mitchell testified that he did not consult 
with the FBI when developing specific EIT 
techniques, and he did not talk to the 
prosecution about the FBI’s impression of EITs 
but had previously heard from the FBI director 
that he would not permit the FBI to participate 
in EITs. Sowards asked if the FBI had ever 
complained to Mitchell about the RDI program 
or requested access to Mr. Mohammed. Dr. 
Mitchell stated that FBI agent Ali Soufan often 
complained about the program and claimed 
that all the CIA needed to do to elicit the desired 
information was put Soufan in a room with Mr. 
Mohammed. 

FBI special agent Frank Pellegrino also visited 
Mr. Mohammed in Guantánamo and expressed 
that the CIA’s techniques were unnecessary and 
that the same results could have been achieved 
with standard FBI protocol. Dr. Mitchell 
countered these thoughts by emphasizing the 
CIA’s goal: the CIA did not care to discuss 9/11 
and only wanted to collect information to stop 
future a�acks. He noted that the first question 
he asked Mr. Mohammed was “What would 
you like me to know about you?” Mr. 
Mohammed’s response was, “I am the emir of 
9/11.” 

Mitchell emphasized that while Mr. 
Mohammed was punished for discussing 9/11 
during interrogations, he was free to talk about 
it in debriefing for as long as he would like. 
Mitchell’s initial encounters with Mr. 
Mohammed were “neutral.” As he spent more 
time with him, he would ask about future 
operations inside the United States, and Mr. 
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Mohammed would reply with “soon you will 
know,” which disturbed Washington. Mitchell 
later asserted that he did not have custody 
over Mr. Mohammed, as custody is a legal 
term, and he was under the custody of the 
CIA. Mr. Sowards asked Mitchell why the CIA 
wanted him to produce the previously 
discussed white papers, and he replied that 
the CIA had disbelief that Mr. Mohammed 
was not able to recall certain details and often 
thought he was lying. The white papers were 
meant to intervene and explain the realities of 
how memory works so that the CIA would not 
mistake his memory failings for lies.  

Mr. Sowards began asking Dr. Mitchell about 
the design choices in the debriefing 
environment. Mitchell said that during 
interrogation, the guards were dressed in all 
black, wore goggles, and did not talk. Once 
debriefing started, they changed their clothes, 
removed their goggles, and talked 
transactionally. Debriefing rooms were sterile 
but not uncomfortable, with the exception of 
rooms at sites 2, 3, and 4, where “ad hoc” 
debriefing occurred. These rooms were moldy, 
fully concrete, and primitive, and site 2 was 
especially bad, with no doors or light at all. 

He claimed this was not a deliberate choice but 
just a product of where they were located and 
the urgency of erecting the black sites. In Mr. 
Mohammed’s cell at site 4, there was no water 
and no toilet, just a bucket and water that was 
chained to the wall. Otherwise, the room was 
empty with a drain in the center. Mr. 
Mohammed would have been naked, chained, 
and sleeping on concrete floors. He would 
have been given a towel to sleep on if he 
provided more information. Once he was 

moved from site 4, there was a “seismic shift” 
in amenities. Additionally, during EITs, 
interrogators would neither tell Mr. 
Mohammed the time nor what direction to 
pray in. Once he entered debriefing, he was 
regularly given this information. 

Mitchell said that the way he interacted with 
Mr. Mohammed was similar to a hostage 
negotiation, as he focused on Washington as 
the enemy in an a�empt to stop the Hambali 
a�ack. The CIA later discovered that while the 
Hambali threat was real, talk about a nuclear 
a�ack was just cha�er. Mitchell defended the 
EITs by saying they produced more intel than 
non-EIT procedures, pointing to a supposed 
chi-squared statistical analysis. 

He ended the first day of testimony by stating 
that later into the debriefing stage, Mr. 
Mohammed would hold “office hours” with 
an “open” and “closed” sign in his window 
signaling when he was available to speak with 
agents. Mitchell reasoned that his practice of 
instituting office hours demonstrated that the 
fear extinction had worked successfully, as 
Mr. Mohammed no longer feared being taken 
back to “hard times,” or the EIT phase.

Day Two

Defendants’ Waiver of Appearance and Other 
Administrative Ma�ers

The guard “Bandit” took the witness stand to 
a�est to the defendants’ voluntary absence. 
Bandit referenced a discussion he had with 
Mr. al-Baluchi about his inability to access 
legal materials. In the conversation, Mr. al-
Baluchi expressed confusion about the rules 
since the implementation of new standard 
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operating procedures and said his TBI had 
made it difficult to focus with the constant 
displacement. 

Next, the prosecution offered an apology 
for a classification error in Agent 
Fi�simmons’ testimony. While the 
members of the FBI detail to the CIA were 
confidential in 2020, the prosecution did 
not take into account the declassification of 
these names in 2021. Accordingly, Agent 
Fi�simmons’s hearing could have been 
done in open session. The prosecution 
apologized to the court and defense 
counsel for this oversight. 

The government also notified the court 
that they had delivered new discovery to 
Mr. al-Baluchi’s trailer yesterday. Mr. Ruiz 
asked to speak on the declassification 
blunder and stated that the harm has 
already been done, since conducting Mr. 
Fi�simmons’s hearing in a closed session 
prejudiced how Mr. Ruiz conducted his 
questioning. Further, he noted that there 
can be no remedy to the public since 
transcripts will not be timely and will be 
inappropriately redacted. Mr. Connell also 
chimed in with specific examples of how 
the prosecution’s error prejudiced his 
client. 

Lastly, Mr. Sowards inquired as to the 
presence of Dr. Wellner, an expert witness, 
in the remote hearing room. Mr. Sowards 
argued that he should not be present due 
to potential witness contamination or 
influence. Judge McCall responded that, 
typically in military commissions, expert 
witnesses can listen in on witness 

testimony as it may help them develop 
their expertise. This is different from 
agents who might hear facts that confuse 
their own recollection. Defense asked 
prosecution to turn over all discovery they 
have received related to Dr. Mitchell’s 
meeting with Mr. Groharing, and the 
prosecution agreed. 

Dr. James Mitchell Witness Testimony

Gary Sowards, Mr. Mohammed

Mr. Sowards began his questioning with 
pictures of abrasions, including an injury 
to the back of his head, that Mr. 
Mohammed suffered after undergoing 
EITs, as well as an October 2006 evaluation 
of Mr. Mohammed at Guantánamo. Mr. 
Sowards asked questions related to the 
2006 head injury and how it related to the 
2003 EITs and the process of fear 
extinction. Mitchell said he personally 
observed Mr. Mohammed’s head wound 
and didn’t think there was a large quantity 
of blood produced by the wound. 

Next, Sowards began asking Mitchell 
about Mr. Mohammed’s debriefing phase 
and the involvement of debriefers in the 
EIT phase. Mitchell explained that 
debriefers are often present during EITs to 
assess the detainee’s willingness to 
cooperate and fulfill intel requirements. 
For Mr. Mohammed, no debriefers were 
used in waterboarding or standing sleep 
deprivation, but they were used in 
walling. During the debriefing phase, Mr. 
Mohammed was truthful and gave good 
intel at the beginning, but began lying later 
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once his fear had reduced. He also mentioned 
that there was a psychologist with UFI ZQ5 
who was present during both EITs and the 
debriefing. 

Sowards then asked Mitchell about a comment 
that Mitchell made to a journalist comparing 
waterboarding to ge�ing your leg broken, in 
which Mitchell said he would rather have his 
leg broken. Mitchell confirmed this sentiment. 
Sowards asked Mitchell about a threat that 
Mitchell made to Mr. Mohammed, in which 
Mitchell threatened to cut his son’s throat. 
Mitchell responded that he had no knowledge 
of this and claimed that Mr. Mohammed did 
not have sons. Sowards responded that 
Mitchell is in the record from the 2020 hearings 
stating as much, and Mitchell said he made a 
conditional threat to harm Mr. Mohammed’s 
family if he was not given information. 

In Mitchell’s words, he made the conditional 
threat that if there was another a�ack, for 
which he had information to stop and another 
American child died, then he would cut Mr. 
Mohammed’s son’s throat. He added that the 
CIA lawyers said that Mitchell could use 
conditional threats but could not threaten 
imminent harm. 

Sowards then asked if a parent, during fear 
extinction, could hear such a conditional threat 
and feel fear. Mitchell responded that he made 
that threat as a bright line a�empt to stop EITs 
against Mr. Mohammed once and for all. 
Mitchell wanted Mr. Mohammed to imagine 
the pain of losing his child, the way parents of 
9/11 victims did, and did not feel sorry for 
causing Mr. Mohammed any sorrow or 
distress regarding threats to his son. Mitchell 

claimed the comment was made at the end of 
the EIT phase when they had ceased the use of 
EITs, but Sowards pointed to a Senate Select 
Commi�ee interview of an interrogator who 
was present at the time and claimed the 
comment was made much earlier. Mitchell 
later said that Mr. Mohammed’s only 
weakness was his sons and volunteered the 
following quote from Mr. Mohammed: “A 
man’s sons are the only things he has.” 
Mitchell claimed that Mr. Mohammed once 
said that killing other people’s sons was a tool 
Allah gave him to undercut the enemy’s 
willingness to fight. 

The second most important thing to Mr. 
Mohammed was his religion and his ability to 
schedule prayers. Mitchell gave Mr. 
Mohammed a schedule allowing for prayers 
once he entered the debriefing phase, and Mr. 
Mohammed would “close” his office hours for 
prayer time. If Dr. Mitchell perceived Mr. 
Mohammed was praying too much, he would 
say that Washington was not so happy about 
his constant use of office hours, after which 
Mr. Mohammed would accommodate 
debriefing sessions. Regardless, Mr. 
Mohammed would negotiate for as much time 
as possible for prayer when in debriefing. This 
concluded Mr. Sowards’ questioning of Dr. 
Mitchell. 

Anisha Gupta, Mr. bin A�ash

Ms. Gupta began by taking Dr. Mitchell back 
to Spring 2002 during the interrogation of Abu 
Zubaydah at site 3. Ms. Gupta mentioned Mr. 
Soufan’s prior testimony that while Mr. 
Zubaydah was in the hospital, he identified 
Mr. Mohammed as “Mukhtar” to two FBI 
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agents, Mr. Soufan and Steve Go�en, after 
which the CIA took over and the FBI agents lost 
access to him. Mitchell rejected this narrative 
and said hospital tapes exist from Zubaydah’s 
stay, and any interactions between Mitchell and 
the FBI would have been documented in a cable. 
Although Mitchell had not met Soufan prior to 
site 3, he had met Go�en at the Survival Evasion 
Resistance Escape (SERE) School. 

Mitchell was sent to site 3 as a CIA consultant to 
assess Zubaydah’s resistance posture after 
observing interrogations. Gupta pointed to 
prior testimony that suggested he and Go�en 
agreed that Zubaydah was not cooperating. 
Mitchell testified that he did not disagree with 
Soufan 100% of the time, but thought he was 
overly optimistic that his rapport-building 
techniques would successfully stop a second 
a�ack. Mitchell said that Soufan soon left after it 
was discovered that he had back-channel 
communications with someone at FBI 
headquarters instead of using the main channel. 
Go�en remained at site 3 until the summer 
when Mitchell returned to CTC headquarters.

Upon returning to headquarters, Mitchell 
a�ended a meeting with some FBI agents he had 
encountered at alternate sites to decide what 
should be done with Mr. Zubaydah after he left 
his isolation phase. The meeting concluded that 
the agents should subvert Mr. Zubaydah’s 
expectations and act on the threats. A related 
cable encouraged those involved to come up 
with out-of-the-box ideas for EITs and submit 
them to the DOJ for approval, but Mitchell 
countered that some of the proposals 
constituted torture. At this point, the 
prosecution objected to Ms. Gupta’s 
questioning, and Dr. Mitchell was excused from 
the room while she presented her reasoning: 1) 
she was looking for the existence of discovery 
regarding Go�en’s credibility and 2) she wanted 
to test Mitchell’s own recollection of Go�en’s 
activity against Go�en’s account. 

Next, Gupta asked Mitchell about the role of 
medical providers in the RDI program. Medical 
providers would conduct a medical 
examination prior to the EITs, and they acted as 
a safety valve to prevent permanent and 
enduring harm while EITs were happening. He 
stated that anyone could stop interrogations 
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whenever they wanted to, including medical 
personnel. Medical providers would generally 
communicate via lotus notes (emails) or secure 
phone, and non-medical personnel could not 
read any of these communications. Dr. 
Mitchell did note that in one instance, a 
medical personnel’s objection was overruled 
by NX2. He also stated that detainees would 
undergo dietary restrictions through daily 
caloric restrictions of less than 2000 calories, 
which amounted to 5 Ensure meals a day. 

Ms. Gupta asked for an example of when 
interrogators exploited medical situations, and 
Mitchell said he had no knowledge of this. Ms. 
Gupta then noted that Mr. bin A�ash had a 
tooth infection and was told to brush more 
often. Later on, they took away Mr. bin 
A�ash’s amenities for being evasive, which 
included a toothbrush, despite his medical 
instructions. Further, his dental stitch was 
removed by a guard (CIA policeman) while 
Mr. bin A�ash was hooded. Mr. Mitchell was 
unable to confirm whether the guard had 
medical training. 

Next, Ms. Gupta asked about Mr. Mitchell’s 
hiring practices for interrogators. Mitchell 
explained that the CIA would send him 
recommendations, Mitchell would identify 
candidates, and the CIA would then approve 
his hires. Mitchell stated that he would be 
suspicious of any candidates who had a 
proclivity for violence or inability to follow 
rules, as he would not want someone easily 
corruptible or impulsive in the position. 

Mitchell described the reward/punishment 
model used on detainees and said the way in 
which detainees are rendered (brought to a 

black site) may influence their understanding 
of what might happen to them there. He 
focused on operant conditioning as the 
relationship between the amenities received 
and willingness to answer questions and noted 
that NZ7 instead engaged in adverse 
conditioning. Mitchell stated that he did not 
personally take away or give amenities to any 
of the detainees.

Ms. Gupta concluded her questioning by 
asking Mitchell about the impact of the 
program on him psychologically. Dr. Mitchell 
stated that while he cries at dog food 
commercials, participating in the torture 
program did not take a toll on him, although it 
was not easy to apply or observe the EITs. He 
said he had no knowledge of how it may have 
affected his colleagues, but some of them may 
have felt some discomfort. Ms. Gupta asked if 
it would surprise him if some of the 
participants had been diagnosed with PTSD, 
to which he gave a vague answer of needing to 
see diagnostic criteria to respond adequately. 
He concluded by saying he has never had a 
nightmare about the program. 

Walter Ruiz, Mr. al-Hawsawi

Mr. Ruiz began by asking Dr. Mitchell about 
location 2, which Mitchell described as a 
dungeon. The prosecution immediately 
objected, stating this information had been 
covered in 2020. Mr. Ruiz argued that the fact 
that he is going fourth should not prevent him 
from asking questions to help set the scene and 
emphasized the need for individualized justice 
in a joint trial. Judge McCall allowed Mr. Ruiz 
to proceed, who then asked whether location 2 
itself could be considered an EIT, referring to 
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the Senate Select Commi�ee’s report. Mitchell 
responded that it is possible, depending on how 
the location is used. Ruiz then referenced an 
Office of Legal Counsel memo and asked 
whether there was any legal authorization for 
the conditions in location 2. Mitchell stated 
there was not. Ruiz pointed to Mitchell’s 
testimony that he never wanted to go back to 
location 2, which Mitchell confirmed. 

Then, Ruiz asked Mitchell if there were tensions 
between the intelligence and evidence gathering 
functions prioritized by the CIA and FBI, 
respectively. Mitchell confirmed, noting a time 
he got into a verbal altercation with FBI agent 
Robert Silo. Mitchell thought Silo was trying to 
create a special relationship with a detainee, 
which bothered Mitchell. He stated that he did 
not care whether the FBI was present at GTMO, 
as long as they were only servicing intelligence 
requirements, some of which were related to 
facts about 9/11. 

Ruiz then asked if some of these questions were 
posed to Mr. al-Hawsawi. Mitchell confirmed 
and noted that al-Hawsawi seemed compliant 
and answered questions, but Mitchell was not 
directly involved in his interrogation. Ruiz 
asked about the FBI’s involvement in his 
questioning, to which Mitchell stated that the 
FBI did not have direct access to black sites and 
would have had to send any intel requests 
through the CIA. However, Mitchell would not 
know the content of these requests. Ruiz stated 
that the FBI sent four intel requirement requests 
in between Mr. al-Hawsawi’s interrogation 
sessions, but Mitchell denied any knowledge. 

Next, Mr. Ruiz displayed a series of documents 
regarding interviews with Mr. Mohammad in 

early 2003 about the facts of 9/11. Mitchell stated 
these interviews would have happened after the 
EIT period. Ruiz then questioned Mitchell in 
order to distinguish between Mr. Mohammed’s 
interrogation and discussion of 9/11 with Mr. al-
Hawsawi’s, since Mr. Mitchell was not involved 
in the la�er. Mr. Mitchell stated that he does not 
know Mr. al-Hawsawi’s specific characteristics 
since he has never done a clinical interview of 
him, and Mr. Ruiz agreed that it was an 
individualized assessment. 

Ruiz then emphasized that due to Mr. Mitchell’s 
lack of involvement in Mr. al-Hawsawi’s 
questioning, he would be unable to confirm 
whether Mr. al-Hawsawi’s fear had been 
extinguished. Finally, Dr. Mitchell confirmed 
that while a PTSD diagnosis does involve fear, 
he could not assess applicability to al-Hawsawi 
without doing a proper medical evaluation. 

Jeff Groharing, Department of Justice

Mr. Groharing asked Dr. Mitchell about his 
expertise. Mitchell responded that he had been 
intensively involved in learning about al-Qaeda 
since 2001 and was deployed for 265 days at 
black sites where he developed 
recommendations for how to elicit responses 
from the high-value detainees. Mitchell said he 
incorporated special considerations such as 
religion, the fact that they were jihadists, and 
their justifications into these recommendations. 

Mitchell reviewed hundreds of scientific articles 
and interacted with all of the defendants at 
some point, even outside of the interrogation 
and debriefing contexts. He stated that he spent 
more time with Mr. Mohammed than with any 
other detainee and developed a rapport with 
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him. Mr. Mohammed had a nickname for Dr. 
Mitchell, namely “Abu Captain.” Dr. Mitchell 
would call Mr. Mohammed “Mukhtar” or 
“Mukh.” Mr. Mohammed confessed to 
orchestrating 9/11 within five minutes of 
meeting but was reluctant to talk about future 
plans. The detainees did not want to share 
information about other a�acks, the location of 
Osama Bin Laden, or the locations of other 
people still at large. 

Mr. Groharing then asked Dr. Mitchell to 
explain the chart that he brought to the 
prosecution about the RDI program. Mitchell 
stated that he made the chart because he felt 
people were misinterpreting the program by 
focusing on the short period of EITs as 
opposed to the longer debriefing stage. Mr. 
Groharing then asked a few questions about 
operant versus classical conditioning, 
specifically asking why Mitchell would want 
to condition fear. Mitchell responded that he 
wanted to focus on future a�acks as opposed 
to the 9/11 a�acks. 

Mitchell stated that he expected be�er 
intelligence would arise from the operant 
conditioning/fear extinction phase than the 
classical conditioning present during EITs. He 
said that fear may have led Mr. Mohammed to 
reveal information, but his actions were 
ultimately voluntary. He also pointed to the 
fact that Mr. Mohammed often lied as 
evidence that he was not “broken” and could 
indeed control his confessions. 

Mr. Groharing stated that when the detainees 
were transferred to GTMO, the camp 
commander informed each of the accused that 
they were now in DOD custody and would not 
be returned to the CIA, that the Geneva 

Conventions would apply, and that there were 
rules and regulations governing their 
detainment. Dr. Mitchell said this would not 
have created a fear response since extinction 
would have happened much earlier. 

He also rebu�ed some of the stated 
information, noting that they specifically told 
the detainees that the Geneva Conventions did 
not apply. The International Commi�ee of the 
Red Cross did not visit them, and if they had, 
they would not have been told. Detainees were 
not allowed to send le�ers to their families or 
make phone calls. Dr. Mitchell informed Mr. 
Mohammed when his other son was born and 
said that he was healthy, but he had to fight 
with the CIA to be able to share the news. 

He also noted there were no debriefings 
between September of 2006 and January of 
2007 at GTMO to show them that they were in 
a different place with different rules. 
Groharing asked about the significance of the 
term “social contract” and asked how it 
applied to the RDI program. He said that the 
rules of engagement are a social contract: if 
detainees told the truth, nothing bad would 
happen to them. Either the detainee or the CIA 
agent could break this contract. Mitchell said 
that when they arrived at GTMO, there was a 
new social contract. 

Groharing asked Dr. Mitchell if he had ever 
had any conversations with anyone prior to 
the start of the RDI program about how the 
program might affect later prosecutions or 
confessions. Mitchell responded that he only 
heard about this issue with regard to the clean 
teams who would send in agents who didn’t 
know anything about the particular detainees 
and would ask questions. If the detainees 
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voluntarily provided information, that 
information could be used as evidence. 
However, nothing elicited during the RDI 
program could be used because courts would 
see it as coerced. Groharing asked if Mitchell 
ever saw behavior from the accused that 
indicated they were incapable of making 
voluntary statements, which Mitchell denied 
seeing.

Lastly, Mr. Groharing referenced the “Morgan 
Declaration.” He asked about contextual 
conditioning and whether the set-up of the 
GTMO cells was reminiscent of the original 
torture rooms. Mitchell disagreed. He said that 
there were similarities in the rooms, 
transportation, and shackles, but that these 
factors were not experienced in conjunction 
with EITs. According to Mitchell, the detainees 
were not subject to uncontrollable stress 
because they could voluntarily speak and stop 
the actions. 

This concluded the second day of the second 
week of pretrial proceedings. While two more 
open sessions were scheduled for the week, 
they were eventually canceled due to a 
positive COVID result for a member of one of 
the defense teams. The commission would 
later reconvene in closed session to finish the 
witness testimony of Dr. James Mitchell. 
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Alex McGrath is a first-year law student at the 
University of Michigan, Ann Arbor. Alex graduated from 
Yale College with a BA in Political Science (Int.). 
Between undergrad and law school, Alex spent a year in 
London serving as an advisor to the Rt. Hon. David 
Lammy MP, a UK Member of Parliament, and the 
Labour Party’s Shadow Foreign Secretary. Alex hopes to 
clerk immediately after graduation and pursue a career in 
indigent defense. 

Open Court Day 1 Monday: Dr. Mitchell
“That was good of you to give him a li�le privacy.”

We arrived at court in the midst of Dr. James 
Elmer Mitchell PhD’s testimony about the 
major event of his adult life: the Enhanced 
Interrogation Techniques (“EITs”) utilized 
against the detainees in the wake of 9/11. With 
his background in Psychology, Dr. Mitchell 
undertook to reverse-engineer the Survival, 
Evasion, Resistance, and Escape (or “SERE”) 
program, the training that the U.S. Military 
provided its service members to evade enemy 
torture, into an offensive campaign to obtain 
information. Dr. Mitchell looked at the Cold 
War paranoia-inspired extreme campaign that 
our enemies never quite took up and saw his 
solemn patriotic duty to utilize it against the 
detainees.  

Techniques such as waterboarding, stress 
positions, slamming detainees’ heads against 
the wall with li�le notice, multi-day sleep 
deprivation, and confining detainees in boxes 
were employed, and Dr. Mitchell was there to 
defiantly defend them all. Well, he wasn’t 
exactly there. Refusing to come down to the 
base due to his age, Dr. Mitchell appeared over 
video conference from an undisclosed location 
in Northern Virginia, with more a�orneys from 
all parties surrounding him. 
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The prosecution’s theory of Dr. Mitchell’s 
evidence was fairly straightforward: the 
statements derived from the EITs would be 
inadmissible against the accused, given their 
coercive nature. However, they did have other 
statements they a�empted to introduce. 
Specifically, shortly after the political winds 
indicated that a prosecution was on the table, 
near the end of Bush II’s second term, the DOJ 
directed the FBI to create “clean teams” of 
agents to interview and obtain untainted 
confessions from the accused. The key 
difference between these interviews and the 
EITs was that the accused were told at the outset 
that, this time, they could terminate these 
conversations at their convenience. Therefore, 
the resulting incriminating statements were 
voluntary and admissible.

The week’s proceedings addressed the 
Defense’s Motion to Suppress these statements, 
based on the theory that they were not made 
voluntarily. The argument was that since 
American agents had for years misled the 
accused about their identities and employed the 
use of EITs whenever they weren’t forthcoming 
to the interrogators’ satisfaction, the accused 
had reason to be skeptical of the proffered 
assurances that, this time, they were free to stop 
the interview at any time. From the Defense’s 
perspective, the idea that the detainees were not 
influenced by the specter of torture was not 
credible.

And so, we saw Dr. Mitchell after he had spent 
the previous week going into detail about the 
substance of the EIT program and, at times, 
acting out how various techniques worked. Our 
trial observation started in the aftermath of a 
cli�anger Dr. Mitchell threw out at the end of 
last week’s testimony: that he deliberately 
structured his program to condition fear in the 
detainees for withholding information in the 
short term, which naturally abated by the time 
the clean teams arrived. Not only had 
behavioralist (think B.F. Skinner with the rats 
and shocks) conceptions of operant training 
influenced his construction of the EITs, but he 
also deliberately included a concept known as 
“fear extinction.” That is, he rather surgically set 
out to ensure that the conditioned response of 
fear to the captors was quickly eliminated. 

Alongside brief pretrial ma�ers related to the 
untimely disclosure of the fear extinction 
theory, which was taken up and denied by the 
Defense (while also laying the groundwork for 
a record demonstrating correspondingly 
ineffective assistance of counsel), the rest of the 
day was spent probing Dr. Mitchell’s newfound 
theory of fear extinction. And Mitchell was 
indeed a zealous defender of the theory. 
Resembling Donald Sutherland’s Coriolanus 
Snow, the frost-white haired Mitchell’s face 
loomed large on screens throughout the 
courtroom, as lawyers in Cuba undertook to 
cross-examine, via video conference, the 
witness in Virginia. 
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His a�itude throughout was that of someone 
who thoroughly believed he had done nothing 
wrong and was indignant that someone would 
even suggest the EITs were improper.

First came Jay, the exquisitely dressed lawyer 
who represented Ammar al-Balushi. Jay 
resembled an erudite Mr. Clean, both in his 
appearance and forensic style. Despite 
constantly reminding the court that he only 
learned of fear extinction three days ago, he 
appeared to be a quick study. For the next three 
hours, Jay asked Mitchell to engage with 
scientific literature on the topic in excruciating 
detail, to the point of reading paragraphs tucked 
away in the middle of articles from decades past. 
His goal was to get Mitchell to concede that the 
literature suggested fear extinction often wasn’t 
permanent.

Mitchell, ba�le-worn from years of justifying the 
EITs, had anticipated this move and had a ready 
response: while fear extinction could be 
undermined, it was unlikely to happen when the 
individual found themselves in a new 
environment. The cross-examination had a 
bizarrely entrepreneurial bent, as Mitchell kept 
insisting throughout that we read (or be�er yet, 
buy) his book, particularly chapter six, detailing 
the torture program (though he would never call 
it that) to get the full truth. An enterprising 
move, no doubt, yet one which neglected that 
counsel for both sides were already perhaps the 
closest readers of that book in the world.

Therefore, he was only performing for the 
gallery, slipping into the sympathetic thought 
that a proceeding of national magnitude would 
surely have a wide audience. He did not fully 
realize that “the public” was me, another law 
student, an English barrister, a retired Ohio 
divorce court judge, a recently barred New York 
a�orney, and a saintly leader of an advocacy 
group of 9/11 victims’ family members working 
to reform the Commissions, along with a few 
soldiers.

Next up was Gary, who gave the greatest 
performance of any a�orney I had ever seen in 
my life. A lifelong capital defender from 
Northern California with an uncanny 
resemblance to the old skeptic James Randi, 
down to the slight hunch. Gary wore a 
trademark straw hat whenever he was outside 
the courtroom, exuding star power. It’s clear 
why he was given the top billing of representing 
Khalid Shaikh Mohammed (“KSM”), the man 
accused of being the mastermind behind the 
9/11 a�acks. 

In his cross-examination of Dr. Mitchell, Gary 
took a different approach, playing the lawyerly 
rube (“we’re going to go down Psychology for 
Dummies, and it will quickly become apparent 
which one I am”), expertly baiting Mitchell into 
making damning statements. For example, 
when asked why he didn’t test the effectiveness 
of fear extinction was in KSM, Mitchell 
responded, “I didn’t do that because that would 
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actually be a war crime,” pausing afterwards to 
let the words wash over the courtroom. 

He was also quick with a quip. For instance, he 
asked Dr. Mitchell about a time when his client’s 
hands were shackled above his head in the 
freezing cold. Dr. Mitchell cut him off and 
clarified that, contrary to Gary’s question, KSM 
did not have his wrists shackled above his head; 
they were shackled at his chest. Gary instantly 
responded, “Well, that was good of you to give 
him a li�le privacy.” You had to be there. 

Mr. Ruiz, the standoffish lead of Walid bin 
A�ash’s defense team, who resembled Breaking 
Bad’s Agent Gomez in the wardrobe of Saul 
Goodman, had only two questions. Is fear 
extinction less likely if someone stays in the 
same place where the fear was created? Was bin 
A�ash mostly subject to EITs at Guantanamo? 
The answer to both questions was, “Yes.” 

Ruiz’s was a markedly different strategy, and he 
rode it hard: his entire theory of the case was 
that bin A�ash was insufficiently related to the 
a�acks to be tried with the other accused and 
should be severed. Most of his submissions to 
the court included some form of a request for 
severance, and an insistence that he was “ready 
to try the case tomorrow,” no ma�er how 
tangentially related to the ma�er at hand.

Throughout the day, we became acclimated to 
the courtroom’s rhythm, and after an hour or so, 

one grew accustomed to the 40-second delay in 
hearing everything that occurred. You also got a 
familiar sense of the prosecution’s one-two 
punch: first objecting to the relevance of a piece 
of evidence, and when overruled, invoking the 
National Security Privilege, which se�led the 
ma�er. The oblique references to what occurred 
in closed session, peppered throughout the 
proceedings by all participants, soon seemed 
normal. 

The la�er half of the day was dedicated to 
questioning Dr. Mitchell in a closed session that 
the public was prohibited from a�ending. We 
were informed that top secret closed sessions 
would likely similarly occupy the next two 
days.

Open Court Day 2 - Thursday: FBI Special 
Agent Hodgson
“It isn’t my place to say the Prosecution Lied”

Almost everyone at Camp Justice spent the 
remainder of the week riffing on Dr. Mitchell’s 
testimony. Credit where it’s due to Gerry, the 
freelance journalist nominally affiliated with the 
LA Times and the senior member of GITMO’s 
three-person-press core by age, for by far the 
best crack. Just before court began, the 
remaining journalists in the trio asked Gerry 
how he managed his uncanny ability to rise 
right before the soldiers ordered the gallery to, 
he curtly replied, “Drafted in the Air Force. Fear 
Extinction.”
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So began our next view of the trial, this time 
with a new witness. FBI Special Agent Hodgson 
testified remotely, primarily regarding 
Operation Fanmail. He slightly resembled Louis 
C.K., but with glasses and a southern drawl that 
made the testimony much slower and less 
dynamic than Mitchell’s three days prior. The 
government made efforts to make Enhanced 
Interrogators who were willing to speak with 
the Defense available to them.

Hodgson’s direct testimony started with a 
description of Operation Fanmail, which, it 
seems, did what it said on the tin. Intercepting 
the detainees’ mail through the International 
Commi�ee of the Red Cross, Hodgson came 
across the jackpot: a le�er al-Baluchi sent to his 
mother, pridefully describing his and his fellow 
detainees’ role in the 9/11 a�acks and explaining 
their motivations. On hearing this, the British 
Barrister leaned over to me and drolly observed 
that, as it turned out, one was never too old to 
send things home to impress one’s mother. 

The prosecution’s theory for why the le�er 
was relevant now was a bit tenuous. Still, it 
seemed they were implying that if the 
accused were so eager to express themselves 
in their mail, it made their voluntary 
confession to the FBI more credible. Or 
something.

A military member of al-Baluchi’s defense 
team started with a perfectly methodical and 
workmanlike cross-examination to a�empt 
to discredit the chain of evidence of the 
le�er, spending the be�er part of twenty 
minutes drilling down with Hodgson on 
how electronic filing systems work. Next, he 
turned his a�ention to Hodgson’s other role 
in this process: facilitating meetings between 
the CIA operatives who physically 
conducted the torture (“UFIs” standing for 
something that remains obscure to me) and 
the defense teams.
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You see, the UFIs posed a particularly 
challenging problem for these proceedings. The 
identities of the operatives who physically 
conducted the “enhanced interrogations” are so 
sensitive to American National Security, that 
even Clearance Holding defense counsel could 
not have access to their names, instead having 
alphanumeric identifiers such as “KU3” or 
“NX2,” and were forbidden from speaking with 
them under “Protective Order No. 4.” However, 
given that the Defense were a�empting to 
investigate what occurred during the 
interrogations, they had a strong interest in 
speaking to them. Therein lies the problem: the 
Defense had an urgent interest in speaking to 
the very witnesses that they were legally barred 
from speaking with. 

Luckily, the government had an ingenious 
solution to the problem: gather all the UFIs they 
could into one amphitheater and give them all a 
le�er from the Defense requesting to meet with 
them. When the question of where the 
amphitheater was located arose, the 
government magnanimously told the court it 
would “not claim the National Security 
Privilege over the fact that the meeting occurred 
in CIA Headquarters.” Then, ask them to 
decide, in front of their colleagues, if they would 
take the Defense up on that offer. 
Again, a perfectly workmanlike cross-
examination revealed that this was well below 
the protocols that Agent Hodgson would 
employ if he were investigating a crime, while 

highlighting the coercive nature of this 
environment. Counsel was even able to deliver 
the devastating line: “If all you were doing at 
this meeting was handing them a le�er, why did 
it take eighty minutes?”

Ma�hew, the lead a�orney representing 
Mustafa al-Hawsawi , asked further questions 
on the same theme. Ma�hew went on to give the 
greatest performance of any a�orney I have ever 
seen. It hinged upon a very specific set of 
details, which were masterfully revealed. After 
the amphitheater meeting had the inevitable 
result of yielding no volunteers, the judge 
permi�ed each team to have the government 
ask specific subsets of UFIs who had interacted 
with the accused if they would be willing to 
speak to the teams. Hodgson again supervised. 

With superhuman patience, Ma�hew closed 
down every possible alternative explanation to 
get Hodgson to agree that “KU3” had told him 
she was “open to possibly” meeting with the 
defense team, and that Hodgson had relayed 
this information to the prosecution in October of 
2019. After this was thoroughly established, 
Ma�hew showed Hodgson a le�er dated 
January 2020, where the government informed 
the defense team that, despite asking again, 
none of the UFIs would be willing to speak with 
them or even expressed any interest. Ma�hew 
asked if this was true, got a reluctant “yes”, and 
zeroed in for the kill: “Does that mean the 
government lied?” 
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After an excruciating silence, during which we 
could see Hodgson re-evaluate his faith in the 
government’s integrity, he insisted it wasn’t 
his place to say so. He then made Hodgson 
squirm for a good fifteen minutes, making 
each refusal to admit that the prosecution lied 
more implausible. Ma�hew ended the master 
class displaying a gymnast’s level of grace 
with, “Is there a difference between telling 
someone something that is not correct and 
lying? No.”

While this mesmerizing event was occurring, 
the NGO next to me had other things on his 
mind. Via assigned seating, I found myself 
next to the 70-year-old retired Ohio family 
court judge who had been on the GTMO tour 
so many times (14) that he had picked out the 
Thursday night Mongolian barbecue as the 
“can’t be missed” high point of the festivities. 

He had spent the past five days giving my 
fellow NGOs absurdly detailed instructions 
about how we needed to arrive at the 
Mongolian BBQ at exactly five, otherwise 
there’s an hour-long line. He recounted with 
increasing emphasis and detail the disaster 
that was last week’s NGO group, which did 
not arrive at the Mongolian barbecue 
punctually. He spent the last hour and a half 
of observing Ma�hew’s devastating cross-
examination fidgeting in his seat and ever 
more audibly wishing, “they would hurry up 

and recess,” until he literally skipped and 
moonwalked out of the courtroom to get on 
the escort’s bus to said Mongolian barbecue as 
soon as the commission’s proceedings ended. 

Once we arrived at said Mongolian 
barbecue—where, it turns out, just about 
everyone at GTMO goes—we saw Judge Col. 
McCall who, keeping in the spirit of the 
Mongolian barbecue, traded his Air Force 
uniform for a muted blue Hawaiian floral shirt 
while retaining his impeccable military 
demeanor. And (in part to escape the family 
court judge who was growing increasingly 
grumpy by the second on account of our 
failure to meet his timeliness standards,) the 
merch fiend and I approached His Honor and 
asked, given how nice a day it was shaping up 
to be tomorrow, if we might abandon the 
security-laden courtroom and instead hold 
court outside.

Open Court Day 3 Friday: Agt. Hodson 
(C’ont.)
“There are only three crime scenes in this case.”

Yet, we found ourselves back in the courtroom 
the following Friday, this time bringing 
sweatshirts, having learned to prepare for the 
over-blasting AC. The brisk half-open day’s 
cross-examination further focused in on the 
devastating question of why, exactly, 
Hodgson’s meeting took eighty minutes. No 
amount of sideline prosecutor-witness talks 
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could surface a plausible answer, and the day 
focused mainly on this point before the witness 
was excused.

Then came spurts of motion practice, all dealing 
with what level of access the Defense would 
have to the black sites, the locations of some of 
which were still not revealed to them under 
Protective Order 3. In describing why they 
wanted to access the interrogation sites, the 
defense counsel compared it to a detective 
wanting to physically visit a crime scene. 
Pictures wouldn’t cut it.

This got the chief military prosecutor, who was 
the spi�ing image of Jack Nicholson’s character 
in A Few Good Men, on his feet. He then took 
the opportunity to play to the other external 
audience in the gallery, the 9/11 victims’ family 
members, who were separated from us by a 
curtain and were following their own separate 
program of activities throughout the week. He 
looked the judge straight in the eye and simply 
said, “The defense’s comparison to a crime 
scene in this case is outrageous. There are only 
three in this case: one in New York, one in 
Arlington, and one in Shanksville, 
Pennsylvania,” and sat down. 

It was the only time the a�acks were directly 
mentioned the entire week.

Endnotes:

(1) One of the more gripping parts of social engineering 
of the whole experience is that five other and I non-
governmental observers were housed in tents, 
summer camp style, and joined at the hip as we only 
had one form of transportation between the six of us. 
Summer camp style bonds ensued, and we cha�ed 
into the early hours of the morning. I miss them 
terribly.

(2) (The alleged financier of the hijacking and KSM’s 
nephew.)

(3) A point that was ruthlessly mocked by the NGO group 
throughout the week whenever our van went to a new 
location, to the point of goading our minders into joining 
in.

(4) (Who, junior members of the team described to us as 
“al-Qaeda’s intern”)

(5) To the government’s credit they were pre�y spot-on in 
descriptively naming their operations, such as the aptly-
named Operation Kabab, which we heard about on 
Monday, where detainees subject to EITs and denied 
access to solid food for weeks on end were put behind 
one way glass and made to watch other detainees get to 
eat Kababs with the intention of wearing them (the 
detainees currently experiencing the EITs, that is) down.

(6) (Suspected of being the handler of the 9/11 hijackers 
while they were in the United States.)

(7) Which, when we told him the member of our group 
who had a crush on him thought he bore a striking 
resemblance to, it led to the incredible exchange: “isn’t 
that the bad guy?” “Doesn’t mean he’s not handsome!” 
“All I know is that I eat breakfast 300 yards from 4000 
Cubans who are trained to kill me.”
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I recently went to Guantanamo Bay, Cuba, as a 
member of the public to witness hearings for 
the alleged mastermind behind the USS Cole 
incident, Abd al-Rahim Hussein Muhammed 
Abdu al-Nashiri (al-Nashiri). I flew into 
Guantanamo Bay on Saturday, March 30, 2024, 
on an Omni Air Boeing 767 commercial plane 
filled with strangers who seemingly had 
something to do with the case. It was not until 
the first day of court, the following Monday, 
that I realized that many of the people on the 
plane were a part of either the prosecution or 
the defense of Mr. al-Nashiri. 

The lead prosecutor is Navy Capt. Timothy J. 
Stinson. The other prosecutors included John B. 
Wells, Army Lt. Col. James Garre�, and Army 
Capt. Alfonso L. Perez-Diaz, Air Force Maj. 
Jonathan R. Danielczyk, Marine Capt. Kyle P. 
Lanning, and Navy Lt. Lauren Huston. 
Anthony J. Natale served as learned counsel, 
which is an experienced capital defense lawyer. 
He learned that he would be stepping down 
from counsel on September 14, 2024, once his 
Pentagon contract expired. Other lawyers on 
the team include Navy Lt. Cmdr. Alaric A. 
Pie�e, Air Force Lt. Col. Joshua B. Ne�inga, and 
civilians Katie Carmon and Joaquin E. Padilla. 
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While the court was in session, I observed from 
a separate room with thick glass panels. The 
room contained TV sound monitors with a 40-
second delay of what was said and done in the 
courtroom.

04/01/2024 Day 1
The day began with both legal teams entering 
the courtroom, followed by a man with slicked 
back hair, clean shaven, and dressed in a dark 
bu�oned long-sleeved collared shirt and jeans, 
who came in, dappling and hugging the 
defense. The man was al-Nashiri. The only 
existing picture of al-Nashiri on the internet is of 
a young, bearded, keffiyeh-wearing man. It was 
the opposite of what I was expecting. 

Additionally, we were still a week away from 
Eid, the end of Ramadan, making these hearings 
rare, given that I was expecting a devout 
Muslim. It was apparent that al-Nashiri was not 
participating in a fast. The court began swearing 
in each member of the prosecution and the 
defense team. al-Nashiri was then informed of 
his right to be present or not a�end the hearings; 
however, he was also told that his presence 
could affect his situation. Each day, al-Nashiri 
chose to leave the courtroom after the first recess 
and remain in an observation room, likely due 
to trauma and PTSD. While in the room, he 
usually spun in his chair, twiddled his fingers, 
and listened to the translations through 
headphones.  

Army Col. Ma�hew S. Fi�gerald introduced 
himself as the military judge and described his 
unconventional route to get there. He enlisted in 
the Army in 1986 and did four years under a 
combat support unit, an E5 paperwork job, 
labor and delivery, the ER, and psychiatric care 
before enrolling in a 4-year college. Fi�gerald 
then became a high school teacher for four years 
before becoming a flight instructor medical 
evacuation technician. He enrolled in law school 
and graduated in 2002, after 9/11. His legal 
detail began in 2003, and he became a judge in 
2020. 

After Fi�gerald’s introduction, both the 
prosecution and defense asked the judge 
questions regarding his feelings on lost service 
members, al-Nashiri’s ma�er, his biases, the 
nature of his contact with the accused and 
detainees, his knowledge of the law of armed 
conflict, and opinions on previous decisions. 
The judge answered all the questions 
professionally. Lt. Col. Ne�inga requested that 
the judge release a set of notes; however, that 
request was denied. Following these questions 
around 1:30 P.M., observers were released, as 
the rest of the day consisted of classified 
discussions.  

04/02/2024 Day 2
al-Nashiri once again entered the courtroom in 
a similar outfit and with a relaxed demeanor, 
dapping and embracing his a�orneys, 
seemingly indicating that he had a great 
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relationship with them. While in the courtroom, 
he would again spin in his chair, play with his 
fingers, and eventually leave the room, where he 
would remain present but secular from the rest 
of the court.

Lt. Cmdr. Pie�e would be the first to take the 
stand for the day and comment on al-Nashiri’s 
treatment. Pie�e mentioned that after being free 
to speak with his a�orneys for five years, with 
over 150+ visits, guards began to shackle al-
Nashiri during his a�orney-client meetings in 
October 2023. He also talked about al-Nashiri’s 
complex PTSD, a�ributing it to the torture 
conducted by Americans working for the 
government, and emphasized that al-Nashiri 
was always kept unsure of what would happen 
next. The session then became a classified 
meeting between a�orneys and the judge to 
speak together. 

When the hearing resumed, Pie�e brought up 
concerns regarding the standard operating 
procedure for al-Nashiri, including his 
proximity to counsel, having to meet behind a 
cage, and the fair treatment given to other 
detainees but not to his client. Capt. Lanning 
then took the podium, recognized arguments 
from Hatim v. Obama, and argued for prison 
safety given the situation, stating that maximum 
prison security was justified. Pie�e rebu�ed, 
ultimately arguing that the judge had the 
authority to decide the ma�er and that PTSD 
involves cognitive changes that affect the ability 

to communicate effectively for the defense, 
particularly when there are no concerns about 
violence and the defendant is otherwise acting 
in accordance with standard operating 
procedure.

Next, Lt. Col. Ne�inga took the podium and 
spoke about the denial of at least 3 Yemeni 
officials who have since been provided. He 
discussed how al-Nashiri was denied access to 
his witnesses while captive by other agencies 
and emphasized the importance of ge�ing those 
names to allow for a proper investigation. Judge 
Fi�gerald recognized that the records were 
luminous. .

Mr. Wells took the podium, arguing that he 
wanted neither the relief nor the release of the 
information as a ma�er of national security. He 
claimed the release of the names needed to be 
denied because there would be over 66+ 
witnesses, including guard force, transports, 
and senior leaders. Wells mentioned that most 
witnesses declined to interview or reveal 
themselves and stated that over 500+ medical 
personnel were involved, which would be 
overbroad. Ne�inga rebu�ed with “399” 
procedures, without being adamant. He noted 
that when wanting to talk to individuals with 
true identities, the government would state 
“399.” 

Ne�inga stated that a motion AE558 was filed, 
but the team later received a notice that it had 
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been unfiling and was still in government 
holding. Ne�inga stated that not every medical 
personnel was of interest, as only those who 
interacted with his client were necessary. 
Ne�inga concluded by asserting that his client 
should not be limited to the government’s 
possession of information, that he should be 
allowed to investigate areas beyond the 
government’s control, and that the CIA tortured 
his client. Wells rebu�ed with statements saying 
the Classified Procedures Act permi�ed the 
withholding of information.

Mr. Padilla took the stand and mentioned a 
motion AE502, that 6 out of 9 of his client’s 
offenses called for death, and that the discovery 
for his case was enormous. Lt. Col.Garre� 
countered by asking for the denial of a motion 
AE 557. Garre� stated that the charges/
specifications had adequate notice, the defense 
could look elsewhere for information, and that 

caselaw prohibits access to government 
evidence. 

Garre� also alleged that al-Nashiri followed 
Osama bin Laden’s word, met with him, and 
planned another boat incident. Padilla ended 
the session by rebu�ing and asking for certainty 
and clarity regarding the charging documents. 
He again mentioned that the discovery was 
complex and ongoing, with no clarity on issues 
for adequate preparation. Padilla argued double 
jeopardy and that acts not covered there could 
be in the future, to which the judge responded 
that there was only one USS Cole incident, with 
a single date, where charges were already 
known. Padilla finished the day by asking 
which armed conflict was in contention and 
whether it was the war on terror.

04/03/2024 Day 3
The morning began with Judge Fi�gerald 
asking about stipulations of facts with al-
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Nashiri (482P and 482Q). al-Nashiri's counsel 
reviewed the motion with him and summarized 
its contents, which he confirmed he understood 
and agreed to, thus admi�ing it.

Today was the first day that I was able to observe 
witnesses. The prosecution's witness, Special 
Agent John Antiseff, took the witness stand and 
was first questioned by Lt. Col.Garre�. Antiseff 
joined the FBI in 1987 and was in the Joint 
Terrorism Task Force in 1998. He retired in 2015 
and is now a contractor. He described a Rabbi 
murder trial in 1991 and Osama bin Laden 
donating $35K-$36K to the cause. 

Most of the questions revolved around an 
individual named Mohamed Rashed Daoud al-
Owhali (al-Owhali), a man who has since been 
sentenced for his involvement in the 1998 
Kenyan US Embassy Bombings. Ms. Carmon 
then took the podium to question Agent 
Antiseff, who testified that his interview with al-
Owhali lasted 20-30 minutes and was conducted 
alongside the Kenyan Criminal Investigation 
Division (CID), and that he had never heard of 
al-Nashiri at the time of the interview. During 
Garre�'s redirect, Agent Antiseff admi�ed that 
he was first made aware of al-Qaeda around 
1992-1994 and only interacted with al-Owhali 
once. 

al-Nashiri would leave the room again at the 
first recess before the prosecution’s second 
witness came in to testify. Garre� then 

questioned Mr. Sammy Wasilwa Wakesa, a 
27-year veteran Kenyan police officer who 
retired in 1999 and is now a dual citizen of 
the US and Kenya. Wakesa worked with CID 
following 12 months of training and was two 
blocks away from the American embassy 
when it was bombed. He was one of the first 
to arrive at the scene and helped two officers 
evacuate marines and other individuals. 

Wakesa helped move the dead from the 
building and worked directly with the FBI. 
Wakesa stated that after capturing al-
Owhali, he requested that his enemies 
(Americans) try him after killing many 
Kenyans. The perpetrator was said to have 
cried during his interview, regre�ing that he 
did not die in the blast. Wakesa claimed that 
al-Owhali was not mistreated by the CID or 
the FBI. 

Mr. Padilla took the podium and questioned 
Wakesa about his reluctance to be 
interviewed before taking the witness stand, 
during which Wakesa explained that he 
could not speak about al-Nashiri because he 
had not investigated him and had not been 
informed of his connection to al-Owhali. 
Wakesa said that al-Owhali was verbally 
informed of his Kenyan rights and that his 
interview lasted 3-4 hours. During Garre�’s 
redirect, Wakesa stated that al-Owhali 
confessed to his involvement in the Kenyan 
bombing, wanted to be prosecuted by the US 
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because it would make him a “hero,” and was 
treated for injuries on his head, hands, and back. 

Mark Dolphin, the first defense witness, was 
questioned by Ms. Carmon and was the last 
witness to take the stand for the day. Dolphin 
worked for a Military Commissions Defense 
organization and previously worked with al-
Nashiri. He served in the Army from 1990-2012, 
spent time as a CID agent, and is now working 
for the US Army Child Defense Service. Dolphin 
stated that he spent 6-8 hours with al-Owhali 
throughout March and April 2023, while 
confined in ADMAX prison. al-Owhali had 
wri�en an affidavit mentioning his connection 
to al-Nashiri and signed it under penalty of 
perjury. He also noted that al-Owhali wanted to 
testify in person but, for obvious reasons, could 
not. 

Mr. Wells then took the podium, and it was 
discovered that al-Owhali was married to his 
a�orney. During his meetings with Dolphin, al-
Owhali admi�ed to traveling with fake 
identifications. Still, there was no mention of 
involvement in the Kenyan bombing nor any 
indication of working for Al Qaeda. The 
affidavit stated al-Nashiri was not the one who 
provided the fake passport, described him as 
naive with limited contact, and noted that he 
had a relationship with a man named “Jihad” 
Ali. He also admi�ed to lying to the FBI in 1998 
and being tortured by the Kenyans.

04/04/2024 Day 4
The day began slightly late, with al-Nashiri 
embracing his counsel. Mr. Natale requested 
that the court permit him to make a statement 
on behalf of his client. Judge Fi�gerald stated 
that he would consider the idea. Natale 
emphasized that it was essential and that he was 
concerned it would be put off and forgo�en. 
Judge Fi�gerald denied the request. al-Nashiri 
again left after the first recess to watch from a 
remote room.

Garre� took the center podium and asked that 
all of Ahmed Hamdan’s statements be 
suppressed. He stated that they were not 
obtained through torture and that there was no 
evidence of torture or cruel, inhumane, or 
degrading treatment. Carmon countered, 
stating the team intended to use unclassified 
portions of the affidavit given to the FBI, noted 
that Hamda arrived in Bagram in 2002 in an 
awful condition, requested denial of the 
government’s request, and argued that the 
statements made against them were 
inadmissible. Garre� redirected by stating that 
Hamdan had been interviewed 5-20 times by 
military interrogators. Hamdan was described 
to have been comfortable and polite when given 
time for prayer, fed MM’s and McDonald’s, and 
never complained about mistreatment. The US 
military controlled Hamdan from his capture to 
his release.
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Stinson took the center podium and stated facts 
about Bin Laden and the importance of 
suppressing al-Owhali's statements, claiming he 
did not speak out of duress or coercion. He also 
said that al-Owhali's injuries were a result of the 
bomb blast and not torture. 

Carmon noted that al-Owhali's interrogation 
lasted two weeks in the presence of CID officers, 
and that he did not complain to Americans in 
front of his abusers. She stated that al-Owhali 
was held in a sub-basement of the CID 
headquarters and that both Wakesa and Antiseff 
each a�ended only one interview, meaning they 
and others couldn't know what happened 
overnight. She stated that, according to his 2023 
affidavit, al-Owhali believed Kenyan CID 
officers hurt his arms and broke his wrist. 
Stinson concluded his argument by saying that 
although al-Owhali complained of injuries, it 
was essential to note that he killed a lot of 
people. The day ended with Judge Fi�patrick 
permi�ing the unshackling of al-Nashiri while 
with his counsel pursuant to standard operating 
procedure.

04/05/2024 Day 5
Day 5 was a closed and classified session, so I 
was not able to observe. 
Overall, it was an incredible experience to 
witness history and I am very grateful to have 
done so. Ironically this was my first ever court 
hearing and it will be hard to top this. 
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Victoria Copeland is a fully qualified lawyer in Germany. 
In addition, Victoria holds an LL.M. in National Security 
Law from Georgetown University Law Center and a 
Certificate in International Human Rights Law. During 
her time at Georgetown University, Victoria served on 
the Board of the National Security Law Society, was an 
LL.M. Advisor of the Georgetown Journal of 
International Law, competed in the 2024 Clara Barton 
International Humanitarian Law Moot Court 
Competition, and received the Georgetown Law 
Exceptional Pro Bono Pledge Recognition for completing 
over 240 hours of pro bono service.

From April 27, 2024 to May 04, 2024, I had the 
opportunity to serve as the National Institute of 
Military Justice’s NGO Observer in the U.S. 
Military Commission hearings in Guantánamo 
Bay, Cuba, for the case against 9/11: Khalid 
Shaikh Mohammad et al. During the third week 
of the 50th Pre-Trial Hearings, none of the 
accused were present. The main focus was on 
the witness testimony of Mr. Evan Kohlmann 
and Mr. Aaron Zebley.

Before the first witness was called to the stand, 
Judge McCall addressed a previous ma�er from 
Friday, April 26th. Judge McCall had conducted 
a site visit to Camp Echo II at Naval Station 
Guantanamo Bay. He permi�ed the 
representatives of the parties who accompanied 
him to state for the record any unclassified and 
classified observations related to the site visit. 
During the unclassified statements, Ms. 
Pradhan pointed out that the purpose of the 
visit was to observe the layout, physical items 
and features of the cells, colors, sounds, and 
shackle points, which were similar to Mr. al 
Baluchi’s former cell (and those of the other 
men). Mr. Gleason highlighted that Mr. al-
Hawsawi spent extended time in a small cell 
and in an alternate holding facility in close 
proximity. The remaining statements were 
classified, which led to the hearing being closed 
the following morning.
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Before Mr. Kohlman was called to the stand, Mr. 
Montross made two requests regarding the 
difficulties of preparing for the cross-
examination of the witness. Specifically, he 
mentioned having requested the expert report 
in 2019 but not having received it until the day 
before his departure to the ongoing hearing 
period. The Judge decided not to rule on the 
requests at that moment. 

Mr. Kohlmann, a civilian, served as an expert 
witness for the prosecution. During his direct 
examination, the prosecution addressed Mr. 
Kohlman’s background and line of work in 
depth before analyzing his findings.

Since around 2000, Mr. Kohlmann has been 
involved in gathering and analyzing data 
related to terrorism, with a particular focus on al 
Qaeda. His database, known as "the vault," 
contains around 15 terabytes of data. This 
system enables him to search for and track 
information, ensuring that all data is indexed 
and searchable. He also has automated systems 
for collecting and archiving new releases from 
various organizations. These databases were 
essential for his analysis and reporting on al 
Qaeda activities, allowing him to draw 
connections and provide detailed insights into 
terrorist operations. 

Throughout his career, Mr. Kohlmann has 
provided expert testimony in various legal cases 
and produced reports and memoranda on 

terrorism-related subjects. He has testified on 
behalf of international prosecutors in Bosnia-
Herzegovina courts for cases involving Arab 
Afghans and jihadists, and in Denmark on 
behalf of the Danish police regarding terrorism 
cases. Finally, Mr. Kohlmann has appeared as a 
terrorism consultant on news networks.

Kohlmann's early work included conducting 
research for The Investigative Project, where he 
analyzed recruitment and financing networks 
for international terrorist organizations based in 
the United States or other Western countries. He 
was actively involved in collecting and 
analyzing al Qaeda propaganda, including 
martyrdom videos and other media releases. 

Particularly, Mr. Kohlmann was asked about al 
Qaeda-released propaganda videos from As-
Sahab productions. According to Mr. 
Kohlmann, As-Sahab were responsible for a 
wide range of media, including videos of 
speeches, training camps, and a�acks, often 
released to coincide with significant dates or 
events. One of the first major releases in 2002, 
was the will of 9/11 hijacker Ahmed al Haznawi. 
The As-Sahab videos were designed to provide 
detailed accounts of al Qaeda operations, 
including training and preparation for a�acks. 
These videos often contained specific details, 
such as hijacker trainings which included 
sli�ing animals’ throats. 
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According to Mr. Kohlmann, the concept of 
martyrdom was a critical part of al Qaeda's 
propaganda. These videos served multiple 
purposes: confirming al Qaeda's involvement in 
a�acks, motivating other potential recruits, and 
providing a narrative for the organization's 
actions. Ultimately, most of the first day was 
spent on the direct examination of Mr. 
Kohlmann. 

The following day began with a closed session 
until the afternoon when Mr. Kohlmann was 
cross-examined by the four defense teams in the 
courtroom. The team representing Mr. 
Mohammad began the questioning, focusing on 
a non-disclosure agreement that Mr. Kohlmann 
had signed and his ties to government agencies. 
Due to security concerns, the ma�er was 
challenging to address. The prosecution 
promised to research the situation. Judge McCall 
assured Mr. Sowards that he would not make a 
ruling on the motion to suppress until Mr. 
Kohlmann could be properly questioned about 
the non-disclosure agreement. 

Ultimately, the ma�er remained unresolved 
during the hearing. Most of the questions from 
the defense teams were related to Mr. 
Kohlmann’s background. Before Mr. Kohlmann 
was excused, Judge McCall reiterated that the 
parties would have an opportunity to present 
their motions regarding the non-disclosure 
agreement before a ruling was made.

AE 628YYYYY, a video declaration of Dr. Al 
Hammadi offered by Mr. Ali’s defense team, 
served as an intermediary between the two 
witness examinations. During the lunch recess, 
the Judge reviewed the government’s objection 
and the defense’s claim of relevance. He deemed 
the video relevant and believed it could assist 
him in assessing the voluntariness of Mr. Ali’s 
LHM statement. However, both the video and 
audio would only be played for the parties and 
the military commission. The gallery received 
only the audio.

Mr. Connell mentioned that the defense was 
moving to a part of Mr. al Baluchi's (aka Mr. Ali) 
presentation, focusing on his personal history 
and vulnerability to PTSD. He explained that Dr. 
al Hamadi, who has both an M.D. and a Ph.D. 
with a focus on PTSD, would elaborate on his 
findings during the Iraqi invasion of Kuwait in 
the 1990s, with a particular focus on Mr. al 
Baluchi's childhood neighborhood.

During the audio portion of the video, Mr. 
Connell could be heard questioning Dr. al 
Hamadi for about 1 hour and 20 minutes. First, 
Dr. al Hamadi provided information about his 
academic background. Then, he explained 
PTSD, and detailed his observations and 
findings from documenting the Iraqi invasion of 
Kuwait. This involved his traveling from 
neighborhood to neighborhood and talking to 
local people. For example, he talked about 
executions, how family members were forced to 
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watch their loved ones being executed in front 
of their family home, and how they were forced 
to leave the bodies untouched for about 24 
hours before they could properly bury the 
deceased. Furthermore, he discussed how 
schools were being misused for weapons. 
During his statement, he referred to maps that 
were visible only on the video displayed on the 
courtroom “big screen.“

After the video/audio presentation, it was 
announced that the next morning's session 
would begin in closed court to discuss an ex 
parte with the al-Hawsawi defense team.

Once the commission was made open to the 
public, the witness, Mr. Aaron Zebley, was 
already on the stand. The NGO observers were 
not notified in time about the opening of the 
hearing. Mr. Zebley, an FBI special agent, was 
being questioned by Mr. Connell as we walked 
in. The defense team of Mr. Ali had called Mr. 
Zebley as a witness. The questions Mr. Zebley 
was asked were mostly document-related, 
focusing on who he worked with in the past and 
his involvement in the simultaneous 
proceedings in Germany at the time. 

As the defense teams continued to ask 
questions, the prosecution repeatedly objected 
to certain questions, citing either Protective 
Order Three or requesting that certain questions 
be addressed in a later closed session. 
Interestingly, the prosecution did not have any 

questions for Mr. Zebley while the court was in 
open session. The second half of Mr. Zebley’s 
testimony was entirely in closed session, which 
concluded our time observing the third week of 
the 50th Pre-Trial Hearing Period of Khalid 
Shaikh Mohammad et al.



60

L��� “L�” W��������
Khalid Sheik Mohammed
Abd al-Hadi al-Iraqi
4-11 May 2024

Luis “Lu” Weierbach is a third-year law student at 
Syracuse University College of Law in Syracuse, NY. Lu 
is a Captain in the Army and will become an Army JAG 
Corps Officer after graduation. Lu is a 2023 Tillman 
Scholar. 

Opening Statements

On September 11, 2001, terrorists hijacked 
commercial flights and crashed them into the 
two towers of the World Trade Center, the 
Pentagon, and a field in Shankstown, PA. 
Nearly twenty-three years later, four men face 
charges in the United States military 
commissions at Guantanamo Bay, Cuba. Their 
charges include conspiracy, murder in violation 
of the law of war, and terrorism. They are being 
tried jointly in what is colloquially referred to as 
“The 9/11 Case” in which Khalid Sheik 
Mohammed is the first named defendant. Their 
charge sheet names 2,976 people as victims of 
the heinous a�ack, though that number does 
not account for the many others who have died 
of diseases connected to the toxic debris that 
enveloped the New York City skyline that near-
Autumn morning.

Defendants Present:

None of the 9/11 case defendants were present 
in the courtroom for any of the five days of open 
sessions this week. They all waived their right 
to be present for each of the days. The 
defendants occasionally protest their 
confinement and refuse to a�end sessions. 
However, several of them agreed to watch the 
hearings virtually from an undisclosed location 
and to meet with their a�orneys outside of the 
courtroom on various days, which isn’t 
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abnormal for this case.

For context, the 9/11 Case hearings this week 
were limited to the defense expert testimony of 
Dr. Charles A. Morgan III, a clinical and forensic 
psychiatrist and an international expert in 
memory and Post Traumatic Stress Disorder 
(PTSD). These hearings were part of the pretrial 
hearing process to determine whether the 
Federal Bureau of Investigation (FBI) Le�erhead 
Memoranda (“memoranda”) that detail the 
defendants’ confessions will be admissible 
during trial, which has not yet been scheduled. 
For most of the defendants, the memoranda are 
a substantial part of the government’s body of 
evidence.

The defense contends that the defendants were 
fear-conditioned by enhanced interrogation 
techniques (EITs) at Central Intelligence Agency 
(CIA) black sites prior to arriving at 
Guantanamo Bay, that they were suffering from 
uncontrollable stress at the time they made the 
admissions detailed in the memoranda, and that 
10 U.S. Code § 948r mandates the exclusion of 
statements obtained by torture or other cruel, 
inhuman, or degrading treatment. The defense 
argues that the memoranda should thus be 
inadmissible at the trial. The government 
challenges the argument on the ground that the 
interrogations that took place at Guantanamo 
Bay were a�enuated from the EITs that occurred 
overseas; that the admissions were made 
voluntarily and thus should be admissible.

Khalid Sheik Mohammed

6 May 2024 – Day 1

The week began with defense teams, chiefly 
Gary Sowards (Learned Counsel for Mr. Khalid 

Shaikh Mohammed) and James Connell 
(Learned Counsel for Mr. Ammar al-Baluchi), 
arguing that the defendants’ constitutional right 
to a public trial was being violated. The 
a�orneys argued that due to an uncited Joint 
Task Force (JTF) policy, the media could not 
move freely from one courtroom to the next. 
They asked the military judge, Colonel McCall, 
to give an order that press be permi�ed to access 
the courtroom. The government argued that 
their hands were tied in relation to JTF security 
policies. The judge denied the defense’s oral 
motion on the grounds that he was unfamiliar 
with the policy and that alternatively, he had no 
authority to compel the JTF to alter their 
security policies. 

The judge rounded off his decision by stating 
that the right to a public trial wasn’t 
substantially violated because the press could 
choose at the beginning of each day which trial 
they wanted to a�end. Mr. Connell then argued 
that the appropriate remedy is an abatement if 
the judge does not have all the information 
necessary to render the decision. The judge 
denied the abatement request.

Testimony began when Alkha Pradhan 
(a�orney for Mr. Ammar al- Baluchi) called Dr. 
Charles Morgan to the stand. Ms. Pradhan spent 
several hours establishing Dr. Morgan’s 
credentials and experience. Dr. Morgan 
received his medical degree from Loma Linda 
University School of Medicine, CA in 1986 and 
an M.A. in the History of Medicine from Yale 
University in 1996. He completed his fellowship 
in Forensic Psychiatry at Yale University, New 
Haven, CT in 2002. In 1998, he served as an 
expert witness at the International Tribunal for 
War Crimes commi�ed in the former 
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Yugoslavia,  United  Nations  Court,  The Hague, 
Netherlands. From 2002 to 2010, Dr. Morgan 
served as a medical intelligence officer with the 
Central Intelligence Agency and was a 
government liaison with the U.S. Intelligence 
Science Board. Notably, this was the period 
during which the defendants were subject to 
EITs at CIA black sites.

More recently, Dr. Morgan worked with 
psychiatry and psychology residents as Medical 
Director of the inpatient PTSD unit and as Chief 
of the outpatient PTSD Anxiety program, VA 
Connecticut. Dr. Morgan worked as an expert 
witness and forensic examiner for both the US 
Government and private legal organizations. He 
has roughly a 50/50 split for plaintiffs and 
defendants.

Ms. Pradhan proffered Dr. Morgan as an expert 
in clinical psychiatry, forensic psychiatry, 
memory, and PTSD. The court recognized Dr. 
Morgan as an expert in those fields, without 
prosecution objection or voir dire.

Ms. Pradhan prefaced the substantive portion of 
her direct examination of Dr. Morgan by asking 
if it’s possible for one to believe they will be 
subjected to EITs at a given location (i.e. 
Guantanamo Bay) if they were previously 
subjected to EITs at another, distinct location (i.e. 
CIA black sites). Dr. Morgan gave an emphatic 
yes.

When Ms. Pradhan asked if that likelihood 
increased when the two sites had similar 
conditions, Dr. Morgan again answered yes. He 
explained that memory is contextual, rather than 
discrete, and that fear-based memories are 
highly corruptible. Moreover, in stressful 

situations, memories are decoupled from 
confidence. Therefore, a person who is subjected 
to EITs and who endures uncontrollable stress is 
likely to associate a situation in which they are 
bound and their senses are deprived with that 
prior traumatic experience, regardless of 
whether the circumstance objectively exists. 
That, of course, is a psychological explanation. 
But what is the physiological explanation?

Ms. Pradhan introduced a brain demonstrative 
and allowed the government to inspect it before 
handing it to Dr. Morgan. The demonstrative 
was color-coded based upon brain region and it 
was able to be disassembled. She asked Dr. 
Morgan to identify various regions of the brain 
and their function. Among these regions, he 
identified the prefrontal cortex and the 
amygdala. The prefrontal cortex, which is at the 
fore of the brain generally interacts with other 
regions of the brain and is responsible for the 
intelligent regulation of thoughts and emotions. 
It’s where complex thought-processing occurs, 
and  it  functions  more  slowly  than  the 
amygdala. By contrast, the amygdala, the 
almond-shaped region near the center of the 
brain, is more closely responsible for controlling 
fear responses. It is the part of the brain where 
“fight-or-flight” decisions occur, and evolution 
has expedited that level of thought-processing 
for survival’s sake.

Under high stress, the amygdala controls. The 
response may not always be rational or 
consistent with reality, but it is overwhelming 
for most individuals. This is why humans are 
overcome with fear, particularly toward phobias 
and perceived threats to life, even if no real 
threat of harm exists. If, for example, an assailant 
wields a fake weapon at a victim, and the victim 
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believes that the weapon is real, the amygdala 
tells the victim to be fearful, and the ensuing 
physiological response is as severe as that of a 
victim confronted with a real weapon. “There is 
no meaningful difference,” according to Dr. 
Morgan.

Dr. Morgan also identified the hippocampus, 
which is located just below the amygdala and is 
responsible for commi�ing short-term decision-
making information to memory for future safety 
uses. The hippocampus rule is: “be�er safe than 
sorry.” This is why a victim who has been 
confronted with a weapon in the past is 
generally quicker to react than one who hasn’t.

At this point, Ms. Pradhan shifted her questions 
to the subject of Dr. James Mitchell and Dr. 
Bruce Jessen, known in this case collectively as 
Drs. Mitchell and Jessen. The two are rarely 
referred to in the singular. Drs. Mitchell and 
Jessen are two psychologists who were 
contracted by the CIA to develop EITs that they 
later used on the 9/11 Case defendants. Such 
EITs included waterboarding, walling, sensory 
deprivation, sensory overload, sleep 
deprivation, food deprivation, small space 
confinement, stress positions, nudity, and mock 
burials inter alia. When asked how he knew Drs. 
Mitchell and Jessen, Dr. Morgan responded that 
he met them during his time working with a 
military special operations training program 
known as Survival, Evasion, Resistance, and 
Escape (SERE).

The SERE program was designed to equip pilots 
and special operators with the skills to survive 
in austere conditions, to evade capture behind 
enemy lines, to resist interrogation tactics, and 
to escape (from POW camps) with honor. Dr. 

Morgan previously advised the various service 
components’ SERE schools on methodologies 
that would instruct students without causing 
permanent psychological or physical harm.

Dr. Morgan again encountered Drs. Mitchell 
and Jessen during his time at the CIA. At that 
time, the doctors consulted him with their plans 
to reverse engineer SERE tactics into EITs. Their 
plan, according to Dr. Morgan, was to classically 
condition the defendants; to subject them to 
EITs and induce uncontrollable fear. Having 
created the fear in the defendants’ minds that 
they could, at any time, again be subjected to 
EITs, the interrogators could elicit from them 
information that might assist in the ongoing 
investigation into the 9/11 a�acks and any 
future plans of a�ack.

Ms. Pradhan introduced an exhibit, a hand 
drawn graph on a Waldorf Astoria napkin 
sketched by Drs. Mitchell and Jessen that 
detailed the classical conditioning they 
envisioned. According to Dr. Morgan, it was 
mostly accurate, but fatally wrong in one aspect. 
The graph illustrated a near extinction of fear 
along the y-axis as time passed along the x-axis. 
Dr. Morgan corrected the graph and illustrated 
that while memory of safety fades over time, 
fear-based memories tend to generalize. 
Therefore, one shouldn’t expect an automatic 
extinction of fear-based memories  over  time,  
particularly  ones obtained through 
uncontrollable fear. As Dr. Morgan put it, “We 
don’t unlearn fear.”

Ms. Pradhan continued her direct examination 
of Dr. Morgan when she asked him whether 
misinformation can influence fear-based 
memories. Dr. Morgan responded, 
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“Misinformation can influence memory for 
recently experienced, highly stressful 
situations,” and that the effect is most prominent 
immediately after the stressful event. Dr. 
Morgan remembered from conversations with 
Drs. Mitchell and Jessen that their interrogations 
involved repeatedly creating false memories in 
the defendants’ minds. Some of the memories 
were traumatic and related to the loss of a family 
member. 

With repeated exposure, the 
defendants would not have 
been able to discern what was 
objectively true and what was 
fake; their perception of reality 
was altered. Sometimes, the 
way a question is phrased can 
implant misinformation in the 
mind of the respondent. Dr. 
Morgan testified that, due to 
the redacted record, he did not 
know what questions Drs. 
Mitchell and Jessen asked the defendants, and 
he could not know whether the interrogators 
implanted misinformation.

Dr. Morgan next discussed the concept of 
learned helplessness which Dr. Martin Seligman 
studied at length on non-humans in the 1960s. 
Dr. Seligman placed a group of dogs in a 
chamber in which they received electric shocks 
and could not escape. He placed another group 
of dogs in a chamber in which the dogs received 
electric shocks but could escape. Next, the two 
groups of dogs were placed in boxes with a 
barrier in the center so that the dogs could jump 
to the other side of the barrier to avoid the 
shocks. Only the dogs that had learned to escape 
the shocks in the previous experiment tried to 

jump. They learned optimism. The dogs that 
had not been able to escape the shocks in the 
previous experiment gave up; they resigned 
themselves to the shocks. These dogs 
developed learned helplessness.

Learned helplessness is an animal model. In 
humans, it’s more appropriately called 
conditional defeat or depression. People 
suffering from depression often fail to take 
measures to improve their conditions 

because they believe they 
are helpless. Many 
prisoners who are subject to 
torture for an extended 
period find themselves in 
this state.

7 May 2024 – Day 2

Ms. Pradhan began the 
second day of open sessions 
when she called Dr. Morgan 

back to the stand. She asked him if he was 
familiar with the “neurotoxicity 
hypothesis.” Dr.  Morgan  responded  that  
that  is  a misnomer since neurotoxicity has 
been tested rigorously and is now generally 
understood in the medical community. The 
concept is that uncontrollable stress and 
highly traumatic experiences cause actual 
physical damage to the brain. The damage is 
measurable. Dr. Morgan explained that 
exposure therapy, a type of psychiatric 
therapy in which people with phobias are 
exposed to the source of their fear in 
increasing increments to reduce their 
physiological fear response, can be 
damaging for some patients.
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Ms. Pradhan next asked whether the 
deprivation of sensory input might cause 
uncontrollable stress for a subject to which Dr. 
Morgan responded, “yes.” Examples of sensory 
deprivation tools include blindfolds, head 
covers, and earmuffs. Dr. Morgan explained 
that passive restraints such as handcuffs can 
also cause uncontrollable stress. A subject’s 
forced inability to move inspires in him a sense 
of lost autonomy and helplessness.

Dr. Morgan made a distinction between acts of 
God and the EITs to which the defendants were 
subjected. He explained that there are lower 
rates of PTSD in victims of hurricanes, 
tornadoes, earthquakes, tsunamis, and other 
natural disasters. Victims of natural disasters do 
suffer from trauma, but they may find closure in 
the notion that there is no individual 
responsible for their suffering. In contrast, for 
trauma such as that derived from EITs, subjects 
cannot reconcile that another human chose to 
perpetrate their suffering.

Ms. Pradhan shifted her questions to the subject 
of the interrogation sites at Guantanamo Bay. 
Dr. Morgan previously conducted a forensic 
examination of the sites, namely Echo-2 and X-
Ray. When asked whether those sites were 
similar to descriptions of the CIA black sites, Dr. 
Morgan answered, “yes.” He explained that the 
sites were similar both in their natural bare state 
and in the conditions that Drs. Mitchell and 
Jessen created. Drs. Mitchell and Jessen’s stated 
goal was to use EITs to obtain compliance of the 
subjects indefinitely into the future. They 
sought to achieve this end, in part, by creating 
conditions that would inspire uncontrollable 
fear in the defendants. 

Dr. Morgan concluded that the defendants 
could have generalized fear for the 
interrogation sites at Guantanamo Bay and that 
they could have experienced symptoms of PTSD 
at the time that they made their admissions. The 
issue, according to him, is that the information 
they provided wasn’t necessarily accurate.

Dr. Morgan cited one of the key findings of the 
Report of the Senate Select Commi�ee on 
Intelligence Commi�ee Study of the CIA’s 
Detention and Interrogation Program: that the 
CIA’s use of its EITs was not an effective means 
of acquiring intelligence or gaining cooperation 
from detainees. A subject experiencing 
uncontrollable fear will say anything to end the 
cause of their trauma, regardless of whether it is 
true, and even if it is against their own interests.

Ms. Pradhan asked what effect one’s ability to 
see and speak with loved ones may impact their 
ability to cope with fear. Dr. Morgan explained 
that a�achment systems such as loved ones 
counter fear symptoms. The defendants, who 
were kept in isolation for years during the 
period of their interrogation at black sites 
abroad, were not able to communicate with 
their families.

Ms. Pradhan closed her portion of Dr. Morgan’s 
direct examination by addressing what would 
become a focal point of the government’s cross-
examination – the fact that Dr. Morgan never 
personally met any of the defendants yet 
provided a psychiatric evaluation, nonetheless. 
Ms. Pradhan asked Dr. Morgan whether he had 
ever met her client,  Mr.  al-Baluchi,  to  which  
he responded, “no.” She then asked if he could 
make a psychiatric evaluation without ever 
having met the subject. Dr. Morgan answered, 
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“yes.” He explained that it is a generally 
accepted practice within clinical psychology 
to make an evaluation based upon a subject’s 
medical profile. Dr. Morgan stated that he had 
done hundreds of evaluations in this way, 
many of which were at the request of state or 
federal prosecutors. 

He further explained that psychiatrists who 
have met with subjects will often ask 
colleagues for a “consult” in the same way 
that physicians do. In those circumstances, the 
medical evaluation that doctors provide is 
based upon the medical record and context of 
the subject. Such evaluations are less 
susceptible to bias.

Ms. Pradhan concluded her direct 
examination of Dr. Morgan and passed the 
witness to Mr. Sowards. Mr. Sowards asked 
Dr. Morgan what effect, if any, the threat of 
harm to one’s child may have on someone to 
which Dr. Morgan responded that it would 
induce uncontrollable fear in most subjects.

Lastly, Mr. Sowards asked how long one 
might suffer from uncontrollable fear caused  
by  prolonged  EITs.  Dr. Morgan responded, 
“fear conditioning is for life.” He made the 
analogy of a house in which the basement was 
the source of the fear. While the house may 
deteriorate or burn to the ground, the 
foundation will always be there, so too will the 
fear that occurred there. With that, the defense 
concluded their direct examination.

The prosecutor, Mr. Jeffrey D. Groharing, 
began the government’s cross-examination of 
Dr. Morgan virtually from Virginia. He asked 
Dr. Morgan whether he was currently licensed 

or whether he had retired. Dr. Morgan 
responded that he was currently licensed and 
certified by the American Board of Psychology 
and Neurology. Mr. Groharing then showed 
an excerpt of an American Academy of 
Psychiatry and the Law (AAPL) listing of 
American doctors’ licensure and certification 
statuses, on which a Dr. Charles Alexander 
Morgan III of New Haven, CT, was listed as 
retired. Dr. Morgan stated that the listing was 
either incorrect or in reference to another Dr. 
Charles Morgan III, and he offered to show his 
qualifications to the court. Mr. Groharing 
promptly changed the subject.

Mr. Groharing next asked whether Dr. 
Morgan was subject to ethical guidelines in his 
professional capacity as a forensic 
psychiatrist. Dr. Morgan responded that he 
was and that AAPL provided those ethical 
guidelines. Mr. Groharing asked whether the 
guidelines included a provision that 
psychiatrists, when they render a medical 
evaluation, must look at all available 
information. Dr. Morgan said that he was 
aware of such a provision but that he did not 
have access to all the defendants' medical 
information due to classifications and 
redactions. Nevertheless, he suggested that 
any additional information would not have 
changed his diagnosis that the defendants 
were suffering from PTSD during their 
interrogations. Dr. Morgan assessed his 
diagnosis as valid, based upon the 
information that was available to him.

Mr. Groharing asked Dr. Morgan why he 
provided two declarations rather than an 
expert medical report. Dr. Morgan responded 
that he was not asked for an expert report and 
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that the declarations are sufficient to establish 
that the defendants have PTSD.

Mr. Groharing asked whether certain persons 
are hardier or more resilient to the effects of 
EITs. Dr. Morgan responded that the literature 
on trauma and PTSD (and most studies) is 
generally limited to the United States and other 
affluent countries but that he had no reason to 
believe that the defendants had a unique 
resistance to trauma. 

Mr. Groharing then asked whether a belly slap 
(one of the known EITs) could induce 
uncontrollable fear in a subject. Dr. Morgan 
responded, “Yes, it could. Trauma is in the eye 
of the beholder.” Dr. Morgan further testified 
that he had experienced certain EITs and that he 
found even the belly slap unpleasant. He 
opined that Mr. Groharing would too.

8 May 2024 – Day 3

The military judge began the morning session 
with housekeeping. The judge asked the 
defense what motions they intended to argue 
regarding suppression litigation of the 
memoranda. Mr. Sowards approached the 
podium and summarized the defense’s three-
pronged approach to suppression of the 
memoranda. 

First, the defense contends that the memoranda 
should be inadmissible under 10 U.S. Code § 
948r, which mandates the exclusion of 
statements obtained through torture or cruel, 
inhuman, or degrading treatment and which 
has been the subject of this week’s hearings. 
Second, the defense contends that the 
admissions made in the memoranda should be 
inadmissible under Miranda because the 

defendants were not notified of their rights 
prior to interrogation, assuming arguendo that 
Miranda applied. Lastly, the defense sought to 
suppress the memoranda based on too many 
restrictions on their ability to access classified 
information and provide an adequate defense.

Mr. Connell was next to the podium for 
housekeeping. He announced on the record that 
it had come to his a�ention that the military 
judge was emailed by the Office of Military 
Commissions staff about freedom of press 
movement between commissions following the 
arguments on Day 1. He asked the judge 
whether he had received such an email, to 
which the judge responded, “yes.” Mr. Connell 
then asked whether he could voir dire the judge 
about the email and the judge permi�ed him to 
do so. Mr. Connell asked the judge to share the 
contents of the email. The judge said that he 
would add the email to the record, but that it 
would not impact his decision on Day 1, 
because he did not read the email until after he 
had already rendered his decision regarding the 
right to a public trial argumentation.

Following housekeeping ma�ers, Mr. 
Groharing called Dr. Morgan back to the stand 
to continue his cross-examination. Mr. 
Groharing asked Dr. Morgan what exactly he 
consulted in rendering his expert medical 
opinion, to which Dr. Morgan responded that 
he referenced some of the defendants’ 
childhood medical records in addition to two of 
the psychological examinations conducted on 
the defendants at Guantanamo Bay. Mr. 
Groharing then questioned how Dr. Morgan 
could render a medical opinion based chiefly 
upon two psychological evaluations, and 
without ever having met the subjects. Dr. 
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Morgan responded that the evaluations gave 
indications of trauma that was consistent with 
PTSD. Mr. Groharing reminded Dr. Morgan of 
his ethical duty to reference all available 
information in rendering his expert opinion 
and questioned why Dr. Morgan didn’t 
reference more of the record, namely 
hundreds of other pages. Dr. Morgan 
responded, “the absence of evidence is not 
evidence.”

Mr. Groharing completed his cross- 
examination of Dr. Morgan and the military 
judge indicated that the remainder of the day 
would be closed session to address some of the 
classified information that could not be 
examined in open session.

9 May 2024 – Day 4

Open sessions resumed as Ms. Pradhan began 
her re-direct of Dr. Morgan. To establish that 
the defendants actually suffered from 
uncontrollable stress at the time they made 
their admissions, Ms. Pradhan asked Dr. 
Morgan if he knew of any instances in which a 
subject of EITs died. Dr. Morgan cited the 
federal case Salim v. Mitchell. 183 F.Supp. 3d 
1121 (E.D. Wash. 2016). In Salim, the American 
Civil Liberties Union (ACLU) filed a lawsuit 
against Drs. Mitchell and Jessen under the 
Alien Torture Statute, 28 U.S. Code § 1350, 
which gives district courts original jurisdiction 
over any civil action by an alien for a tort 
commi�ed in violation of the law of nations or 
a U.S. treaty.

The ACLU filed the lawsuit on behalf of three 
of the EIT program’s subjects: Suleiman 
Abdullah Salim (named defendant), 

Mohamed Ahmed Ben Soud, and the estate of 
Gul Rahman. Gul Rahman died as a result of 
Drs. Mitchell and Jessen’s EITs. Rahman was 
an Afghan citizen who fled Afghanistan after 
the U.S.-led invasion. In 2002, he was living in 
the Shamshatoo refugee camp with his family 
when he was captured by U.S. forces. Rahman 
was rendered to a CIA prison in Afghanistan 
codenamed COBALT, per the Senate report. 
He died of hypothermia after several weeks of 
EITs wherein he was dehydrated, 
malnourished, and forced to sit on a concrete 
floor without pants. Rahman’s family was 
never formally notified of his death and his 
body was never turned over for burial, a 
sacred rite in Islam.

Dr. Morgan concluded that the defendants 
could have believed that they were going to 
die as a result of the EITs and that that, per se, 
amounted to uncontrollable stress.

Hadi

10 May 2024 – Day 5

On Friday, the 9/11 Case held oral arguments 
for the defense’s other motions to exclude the 
memoranda. I took the opportunity to a�end 
pretrial hearings for the Hadi case, which is 
scheduled for trial this June.

Abd al-Hadi al-Iraqi is an Iraqi member of al-
Qaeda. He is alleged to have been a high-level 
commander of al-Qaeda in Iraq, hand-picked 
by Osama bin Laden. His charges include 
violations of 10 U.S. Code § 950t(6), denying 
quarter; 10 U.S. Code § 950t(4), a�acking 
protected property; 10 U.S. Code § 950t(17), 
using treachery or perfidy; and 10 U.S. Code § 
950t(28), a�empted use of treachery or perfidy. 



  69

3Hadi entered into a plea agreement with 
the government in which he pleaded 
guilty in exchange for time served and 
release to a foreign government to spend 
the rest of his years supervised in an 
assisted-living facility. Hadi suffers from 
chronic pain cannot sit for long periods of 
time, and requires a walker. He was 
present for the Rules of Military 
Commission (R.M.C.) 803 session this 
morning and is the only defendant I 
observed in the courtroom this week. Even 
though Hadi pleaded guilty and agreed to 
a disposition with the government, the 
court will still seat a panel to make 
determinations.

The military judge commenced the R.M.C. 
803 session and the first issue before the 
court was whether the audio recordings 
and transcripts of confessions obtained as 
a result of the Retention, Detention, and 
Interrogation (RDI) program should be 
presented to the panel. The defense argued 
that, per Rule 403, the recordings and 
transcripts would be unfairly prejudicial 
to the defendant and that the evidence has 
minimal probative value. The defense 
moved to exclude the recordings and 
transcripts from presentation to the panel. 

The government argued that the evidence 
is highly probative insofar as it shows the 
defendant’s culpability and rebuts expert 
testimony, and that its probative value 
outweighs any prejudice. The government 
opposed the defense’s motion to exclude.

Moreover, the defense argued that they 
had not seen the full transcripts nor heard 

the full recordings, and that they were 
entitled to access the entirety of that 
evidence to include the redacted portions. 
The   defense   contended   that   the 
conversations could not be fully 
understood out of context and that the 
government had only produced 
apparently incriminating portions. The 
government asserted executive privilege 
over the redactions and opposed 
disclosure. The judge ordered a morning 
break as he went to chambers to consider 
the issues.

The judge returned and ruled that the 
conversations which occurred on June 24, 
2007, October 10, 2009, and October 13, 
2009, were admissible in both transcript 
and recording form, and that the 
remainder of the government’s proffered 
evidence was inadmissible.

The next issue before the court was 
whether the defendant would be shackled 
during the trial. The government cited 10 
U.S. Code § 949(s) as the authority to 
shackle the defendant during the 
proceedings, and asked that the court 
comply with the law. The defense argued 
that the panel would be prejudiced in their 
deliberations if they saw the defendant 
shackled in court. The judge stated that 
this law was not within the commission’s 
authority to override, denied the defense’s 
motion, and ordered that the defendant be 
shackled.

Lastly, the defense argued a motion to  
compel  discovery  of  witness  contact 
information from the government. The 



70

government again asserted executive 
privilege. The judge denied the defense’s 
motion. The defense asked for an R.M.C. 
701(d) hearing to reconsider the issue for good 
cause shown, and the military judge denied 
this motion.

Hadi strode out of the courtroom in his 
walker, accompanied by guards.

Summation

There is a phenomenon at these military 
commissions referred to as “staring forty 
seconds into the future.” It describes the delay 
between what is happening in the courtroom, 
which observers can see in real time through 
windows, and the audio/video broadcast on 
the screens in the gallery, which is subject to a 
40 second delay so that confidential 
information is not leaked. The effect is 
disorienting. So too is the notion that twenty-
three years into the future, we are hardly 
closer to justice for those 2,976 named victims 
of one of the most heinous crimes in modern 
U.S. history. I consider this cold fact as I sit 
beside the victims’ family members at Naval 
Station Guantanamo Bay’s Expeditionary Legal 
Center.
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9/11 Pre-Trial Hearings at Guantanamo Bay – 
Week of May 13th 

My trip to Guantanamo Bay was unlike 
anything I had experienced before. Arriving 
from Los Angeles to Washington, DC, I tried 
picturing what Guantanamo Bay would be like. 
I had so many questions. How many people live 
on the island? What do people do? Is everyone’s 
job somehow related to the detention center and 
the hearings? And most importantly, how and 
why have the trials taken so long? I wasn’t sure 
if I would be able to get all the answers I 
wanted, but I was glad I could at least get some 
answers.

We flew in from Joint Base Andrews in 
Washington, DC, on May 11. As we got closer to 
the island, I could see the beautiful shores, the 
coral reefs, and the clear turquoise water 
moving in waves. It was beautiful and serene; 
unlike anything I had imagined the place to be. 
It felt emotionally conflicting to see the beauties 
of a place like Guantanamo Bay with its dark 
history.

We landed at the Guantanamo Bay Naval 
Station at around 3:30 PM, where our escort was 
waiting for us. We arrived on a Saturday, with 
court sessions not set to begin until Monday at 
9:00 AM. During that time, our escort took us 
around town. He was kind and meticulous 
about the details of the island, took us to the 
Lighthouse, and told us about the history of the 
island. It all seemed a li�le surreal, almost 
movie-like. An island in Cuba, leased by the 
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United States to serve as a military base that 
would house the world’s most notorious 
detention center in the world. 

From the outside, Guantanamo Bay looked like 
a small American town, with a bowling alley, a 
pub with karaoke on Thursdays, a McDonalds, 
and, oddly enough, a Tiki bar. Except in this 
li�le town, your movements and choices were 
limited to certain rules. As our escort showed us 
around, he mentioned the places we could take 
pictures of and emphasized the places that we 
couldn’t. He told us places covered with black 
cloth and barbed wires were off-limits and that 
there were cameras around the island that 
would flag us even if we mistakenly took photos 
of those restricted areas. 

As non-government observers, we stayed in 
sleeping tents at Camp Justice. Each tent had 
four bedrooms, each with its own closet space, 
bed, and drawers. They were very well air-
conditioned and had a shared mini fridge for 
everyone staying in that tent. It felt a li�le dusty 
at all times, but it was all a part of the 
experience.

On Monday, May 13, I got ready to observe the 
first pre-trial hearing of the week. I walked 
towards the NGO work tent, where we had our 
own workstations, a li�le coffee station, a fridge, 
and a printer. Our escort picked us up around 
8:10 AM and took us to the Expeditionary Legal 
Complex (ELC) where the hearings were held. 

Before walking into the legal complex, we met 
with Stephanie, who briefed us about the 
hearings, what to expect, and the dos and don’ts 
of observing the hearings. We had to pass 
through two levels of security checks and fill out 

a sign-in sheet before entering the legal 
complex.

I had traveled to Guantanamo Bay to observe 
Khalid Sheikh Mohammad’s (KSM) hearing, 
which was being held in Courtroom No. 2. We 
entered the courtroom from the gallery 
entrance, which was specifically designed for 
the observers, the media, and the victim family 
members. The gallery and the well of the 
courtroom were separated by a sound-proof 
glass wall. The observers and the media sat on 
the left side of the gallery, separated by a dark 
blue velvet curtain from the victim family 
members (VFMs), who were positioned on the 
right side of the gallery closer to the entrance of 
the courtroom. 

From the gallery, we could see the judge, the 
prosecution team, and the four defense teams 
for Khalid Sheikh Mohammad, Walid bin 
A�ash, Ammar al-Baluchi, and Mustafa al-
Hasawi, the four defendants that were joined in 
this case. We could see them, but we couldn’t 
hear them through the soundproof glass walls. 
We could, however, hear them through 
televisions and audio systems that were placed 
in the gallery, broadcasting the courtroom with 
a 40-second delay. The purpose of the delay was 
to prevent the leak of classified information or 
any other information that the government did 
not want the public to know. This system would 
allow the government to kill the feed before the 
dissemination of any secret or classified 
information to the public.

Initially, the government had planned on trying 
five defendants together, but one defendant was 
separated from the case, leaving the main four 
defendants joined in this case. Courtroom No. 2 
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was built around the 9/11 cases and, therefore, 
had six rows of tables and chairs for the defense 
teams, while only four of the rooms were taken. 
The defense teams appeared to be positioned in 
the order of their role in 9/11. KSM’s defense 
team was in the first row, followed by bin 
A�ash’s team in the second row. The third row, 
initially made for Ramzi Al Shibh, was empty as 
his case was severed in 2023 due to his mental 
incompetency and his inability to stand trial. Al 
Baluchi’s team was in the fourth row, and Al 
Hasawi’s team in the fifth row.

We started every morning session with the 
testimony of an officer from the detention center 
stating that the defendants were advised of their 
right to a�end the hearings and voluntarily 
chose to waive their right to a�end. The first 
witness of the week was Dr. WK51, a forensic 
psychologist and psychiatrist who had worked 
at the detention center for many years. Although 
this witness was initially supposed to testify for 
the defense, she was now being presented as the 
government’s witness to testify about her 
interaction with the defendants and their 
psychological treatments at the detention center. 

She described her role as a forensic psychiatrist 
and explained that her job was not to advocate 
for the detainees but to assess their mental 
health. She mentioned that as she treated some 
of these detainees, her role was not to provide 
the best possible course of treatment but the best 
course considering the circumstances of their 
detention. She mentioned how eliciting a 
confession was not a part of her job and that 
their standard was to provide “quality, 
compassionate, and humane care” and equal 
treatment of all detainees regardless of their 
crime.  

Everything seemed to be going as planned until 
the prosecutor began asking questions that 
focused on the witness’s expertise, rather than 
her recollection of past events. The issue being 
that because the government had introduced her 
as a lay witness and not as an expert witness, her 
testimonies regarding the comparative studies 
she had read and used could not be admi�ed. 
The defense team recognized the government’s 
efforts and immediately objected to this line of 
questioning, claiming that she was there to 
testify as a law witness and not an expert 
witness. That is when the government decided, 
in the spur of the moment, to have the witness 
testify as an expert for the rest of the session.

It came as a shock to all of us. I knew for a fact 
that could never happen in a civilian court, but 
then again, we were in Guantanamo Bay, si�ing 
in a Military Commission’s Court. Given the 
complexity of the legal system of the Military 
Commissions in Guantanamo Bay, it wouldn’t 
have surprised me to watch the lay witness 
switch hats and now testify as an expert. After 
multiple objections from the defense teams, the 
judge decided to dismiss the witness until 
proper notice was given by the government, and 
a summary of the expert’s findings was 
presented to the defense teams.

In the days that followed, defense teams filed 
several motions: to waive the death penalty, to 
suppress non-consensual recordings, and to 
declare the Commission’s decision to permit 
trial counsel to substitute, summarize, withhold, 
or prevent access to classified information 
unconstitutional. During the last three days, we 
heard testimony from an NCIS detective 
regarding sets of interviews he had with bin 
A�ash after his release from CIA custody. 
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Throughout the week, we met with the defense 
teams. We had the chance to meet Al Baluchi’s 
team and ask questions after they invited us 
over for a BBQ on our first night. They told us 
about the status of each case, the motions they 
were bringing up, and the hurdles they had 
faced during this process. This process has been 
in pre-trials for the past 16 years, and nobody 
knows how many more years it will take until 
the detainees are convicted, if they are convicted 
in their lifetime. 

My trip to Guantanamo Bay was a profound 
and eye-opening experience. Observing the 9/11 
pre-trial hearings provided a unique insight into 
the prolonged legal ba�les and the 
extraordinary measures taken to maintain 
secrecy and security. The experience 
highlighted the complexities and contradictions 
inherent in this extraordinary location. While I 
may not have found all the answers I sought, the 
journey deepened my understanding of the 
legal, ethical, and human dimensions of the 9/11 
pre-trial hearings. The contrast between the 
island’s natural beauty and its role in these 
historic proceedings left a lasting impression, 
underscoring the ongoing struggle to balance 
justice and national security.
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