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Judge KORN delivered the opinion of the Court, in which Chief Judge 
DALY and Senior Judge HARRELL joined. 

_________________________ 

This opinion does not serve as binding precedent, but 

may be cited as persuasive authority under 

NMCCA Rule of Appellate Procedure 30.2. 

_________________________ 

KORN, Judge: 

 Appellant raises four assignments of error (AOE):  

I. Whether Appellant’s sentence of thirty months’ con-

finement is plainly unreasonable where the trial counsel 

refused to issue a substantial assistance letter in bad 

faith. 

II. Whether Appellant’s sentence of a bad-conduct dis-

charge is plainly unreasonable where the military judge 

recommended it be suspended if Appellant provided 

substantial assistance. 

III. If the Court denies issue I, then whether Appellant is 

improvident to his plea agreement because he did not 

agree that the trial counsel could decide to withhold the 

 
2 10 U.S.C. §§ 881, 908, 921.  
3 The military judge recommended suspension of the BCD if Appellant provided 

substantial assistance to the Government. 
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substantial assistance letter in bad faith or for no legiti-

mate reason. 

IV. If the Court denies issue I, then whether the first 

military judge impermissibly interfered in the plea bar-

gain process when he directed the parties to modify the 

plea agreement by changing the substantial assistance 

paragraph from trial counsel “will” provide the letter to 

trial counsel “may” provide the letter. 

We find merit in AOE I and set aside all confinement in excess of eight 
months. This relief moots AOEs III and IV. On AOE II, we find that a sentence 
of a BCD was not plainly unreasonable.4  

y and 

 
4 We commend the efforts of all parties to process this case in a timely fashion. 

Appellate defense counsel not only submitted Appellant’s Brief and Reply in near-rec-
ord time, but also submitted a request for speedy post-trial review. To his credit, Gov-
ernment counsel did not oppose that request and also rapidly submitted Appellee’s 
Answer. That allowed this Court, thanks to the significant efforts of our staff, to decide 
Appellant’s case in time to provide meaningful relief. 


