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TO THE HONORABLE, THE JUDGES OF THE UNITED STATES  

ARMY COURT OF CRIMINAL APPEALS 
 

Assignment of Error I 
 

[WHETHER] APPELLANT’S RIGHT TO 
CONFRONTATION WAS VIOLATED WITH THE 
ADMISSION OF ’S FORENSIC INTERVIEW.1 

 
Assignment of Error II 

 
[WHETHER] THE MILITARY JUDGE ABUSED 
HER DISCRETION IN ADMITTING  AND ’S 
FORENSIC INTERVIEWS AS RESIDUAL 
HEARSAY.2 

 
 

 
1 In accordance with Rule 17.1(d) of this court’s rules of appellate procedure, the 
government has restyled appellant’s assignments of error. 
2 In accordance with Rule 17.1(d) of this court’s rules of appellate procedure, the 
government has restyled appellant’s assignments of error. 
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Summary of the Argument 
 

Appellant waived his right to confrontation when he had the opportunity to 

cross-examine but specifically declined to ask her any questions.  The military 

judge did not abuse her considerable discretion in admitting and ’s forensic 

interviews since she correctly found them to be reliable and necessary.  

Appellant’s assertion that the government could have done more to elicit more 

probative evidence requires speculation and is not supported by case law. 

Statement of the Case 
 

On 19 July 2024, an enlisted panel sitting as a general court-martial 

convicted appellant, contrary to his pleas, of three specifications of rape of a child 

and two specifications of sexual abuse of a child, in violation of Article 120b, 

Uniform Code of Military Justice, 10 U.S.C. § 920b (2019) [UCMJ].  (R. at 1879–

81; Statement of Trial Results [STR]).  On 20 July 2024, the military judge 

sentenced appellant to confinement for 120 months and a dishonorable discharge.  

(R. at 1960; STR).  On 2 August 2024, the convening authority took no action on 

the findings and adjudged sentence. (Action).  On 13 November 2024, the military 

judge entered judgment.  (Judgment).  

Statement of Facts 
 

Appellant’s children included  and , who were five-years-old and three-

years-old, respectively, at the relevant time.  (R. at 1397; Pros. Ex. 23–24).  In 
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February 2023,  disclosed to a family friend that appellant had been touching her 

private parts beginning when she was four-years-old.  (R. at 1453, Pros. Ex. 22).  

Days later,  and  were forensically interviewed.  (Pros. Ex. 23–24).   

disclosed appellant touched her labia and she touched his penis on more than one 

occasion, and appellant put his penis against her labia on one occasion.  (Pros. Ex. 

23).   disclosed appellant had touched her labia on one occasion.  (Pros. Ex. 24).  

Both girls appeared at appellant’s court-martial in July 2024, and appellant 

declined to cross-examine both girls.  (R. at 1566, 1571).  In her forensic interview, 

 disclosed appellant last touched her labia while they were in her brother’s room.  

(Pros. Ex. 23).  Law enforcement seized the comforter from this room, and 

appellant’s semen was found on it.  (R. at 1481, 1613).     

A.  initially disclosed sexual abuse at appellant’s hands to a family friend.  
 
 On 19 February 2023, ST, a family friend, was bathing  and  while 

babysitting them.  (R. at 1402–05, 1453).  ST noticed “some concerning behavior” 

during the bath, as it appeared that ’s hand was “lingering” near “her private part 

area” for about four seconds, and it seemed that  was “engaging in self-

gratification” given the look on s face and the fact that she was “touching her 

vagina.”  (R. at 1406, 1453–56, 1459, 1463).  ST interrupted and “began talking 

about safe touch policy, and telling  that we don’t really touch our [private] 

parts.”  (R. at 1406).  In response,  asked ST “you mean nobody should ever ask 
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you to touch th[eir] private parts?”  (R. at 1407).  ST told  that nobody should 

ask her that question and then inquired if somebody had asked her that question or 

touched her private parts.  (R. at 1407–08).   responded that “daddy” had done 

so.  (R. at 1408).   was present during this conversation and seemed 

uncomfortable but remained quiet.  (R. at 1408, 1460).  ST subsequently ended the 

bath quickly and put  to bed.  (R. at 1408). 

 Afterwards, ST had another conversation with  that ST recorded with her 

phone because she intended to give the recording to RP, appellant’s wife.  (R. at 

1408–09).  ST’s recording was admitted into evidence as Prosecution Exhibit 22.  

(R. at 1410, 1678–79).  At the beginning of the recording,  confirmed her earlier 

question to ST was whether it was acceptable for someone to ask if they could 

touch one’s private parts.  (Pros. Ex. 22, 0:00–0:35).  , who did not know she 

was being recorded at the time, reiterated in this recorded conversation that 

appellant touched her private parts in the front and it first started when she was 

four-years-old and living on Fort Sill.  (R. at 1746; Pros. Ex. 22, 0:35–2:34).   

promised ST she was telling her the truth.  (Pros. Ex. 22, 4:36).  Finally,  thought 

appellant asked  if he could touch her private parts and had a similar experience 

of appellant touching her private parts.  (Pros. Ex. 22, 5:06–6:37). 
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(Pros. Ex. 23, 9:00–10:00, 19:40, 38:30–39:00, 49:30–50:05).  In fact, talking 

about the situation with RP made  feel “sad and miserable.”  (Pros. Ex. 23, 

48:55–49:30).        

During the forensic interview,  disclosed appellant began touching her 

when she was three-years-old when she was living at Fort Sill.  (Pros. Ex. 23, 

20:00–21:15).  Both were naked and went under the covers of appellant’s bed the 

first time it happened.  (Pros. Ex. 23, 21:15–22:25, 32:25).  Appellant played with 

and tickled her “personal privates” and labia with his hand.  (Pros. Ex. 23, 27:25–

28:05, 57:30–59:00).   grabbed appellant’s penis, pulling it down and opening 

the hole to make it “sing.”  (Pros. Ex. 23, 28:05–29:35).   stated it happened 

more than once where appellant touched her and she touched him.  (Pros. Ex. 23, 

30:35–30:55).  also stated the touching occurred in her brother  room as 

well, and the last time appellant touched her occurred in ’s room.  (Pros. Ex. 23, 

34:00–38:30).   described the touching occurred under the covers in ’s room 

and that the same covers were still in ’s room at the time since was living 

away in Washington state.  (Pros. Ex. 23, 1:12:00–1:12:20).  Finally, described 

how appellant put his “squishy” penis on her labia once in appellant’s bedroom and 

how it felt “very weird” when he did so.  (Pros. Ex. 23, 43:00–46:30, 1:10:00, 

1:13:00).   
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2.   detailed how appellant touched her labia with his finger on one 
occasion when she was three years old. 
 

 was unsure why she was at the forensic interview as she only knew that 

her mother, RP, had brought her to see the forensic interviewer.  (Pros. Ex. 24, 

8:15– 9:30).  She knew appellant had been called in for something and appellant 

could not be with the family. (Pros. Ex. 24, 8:15, 10:00–10:35).  This did not make 

her feel animosity towards appellant, as she did not want anything to do with him.  

(Pros. Ex. 24, 8:15, 10:00–10:35).   

  disclosed appellant “hurt her labia” on one occasion when he touched 

her labia with his finger in his bedroom.  (Pros. Ex. 24, 17:15–17:30, 28:20).  

While  was clothed at the time, appellant, naked, stuck his finger in her pants 

and touched her labia with his “skin.”  (Pros. Ex. 24, 17:30–21:10, 28:35, 37:30–

38:05).   felt like it was a “bad idea” for appellant to touch her labia, and she 

stated “nothing good” happened in appellant’s bed after he told her to come into 

his bedroom and touched her labia.  (Pros. Ex. 24, 17:30–21:10).   asked 

appellant afterward if she could tell somebody about him touching her labia, but 

appellant instructed her to not tell anyone else.  (Pros. Ex. 24, 28:50–31:20).  This 

incident happened during the nighttime when  was just three-years-old.  (Pros. 

Ex. 24, 23:10, 38:15, 39:55).   
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C.  Both  and  appeared at trial and were available for cross-
examination, which appellant declined to do. 
 
 Both  and  appeared at appellant’s trial.  was seven-years-old at the 

time while  was her younger sister.  (R. at 1562, Pros. Ex. 24).  Both promised 

they would tell the truth.  (R. at 1564, 1569).        

1.   was very emotional and did not want to discuss appellant’s sexual 
abuse since it would go against her father, whom she loved. 
 
When  got situated in the witness chair, she spontaneously stated she did 

not want to testify.  (R. at 1558).  The military judge, while sympathetic, advised 

 it was “a requirement for [her] to testify.”  (R. at 1558).  After  became 

emotional and non-responsive to questions, the court-martial took a twenty-minute 

recess.  (R. at 1558–59).  The military judge observed that  “appeared in the 

courtroom clutching a stuffed teddy bear . . . [and] [s]he appeared to be . . . a 

terrified, while respectful, young child.”  (R. at 1646).  The military judge also 

observed the following when was initially called as a witness: 

Trial counsel tried to ask her questions as she clutched her 
stuffed animal against her face and chest.  She appeared to 
be hiding within herself and in search of help from her 
current circumstances. 
 
. . .  
 

appeared terrified and emotionally affected by being 
in the courtroom as she continued to clutch her teddy bear. 
 

(R. at 1646–47).   
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After  was recalled, the following took place: 

Q:  , do you know why you’re here today? 
 
A:  [Witness became emotional]  Of course I do, and I 
don’t like the reason. 
 
Q:  Okay, why is that? 
 
A:  Because, it’s going against my dad and I love him. 
 
Q:  I understand.  [Witness became emotional]  , who 
– who is your dad, can you – can you point to him? 
[The witness did as directed, and pointed at [appellant]]. 
 
Q:  That’s him right there?  Okay. . . . , will you talk 
about the things that happened, that brought us here today? 
 
A:  No! 
 
TC:  Okay, thank you.  No further questions, Your Honor. 
 
MJ:  Any cross-examination? 
 
CDC:  No, Your Honor. 
 

(R. at 1565–66).  After being temporarily excused,  stated that she “really 

wish[ed] [she] could hug [her] dad.”  (R. at 1566). 

 During sentencing proceedings,  testified on appellant’s behalf.  She 

testified appellant is a “good dad” and she loves him.  (R. at 1915–16).   wanted 

appellant to come home as soon as possible.  (R. at 1916).   

 

2.   denied appellant touched her when she testified.   
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 Like her older sister,  also knew she was present for “court.”  (R. at 

1570).  The following exchange then took place: 

Q:  So , do you remember – have you ever told – have 
you ever been touched by somebody that you didn’t want 
to be touched by? 
 
. . .  
 
A:  No. 
 
Q:  No, that never happened?  Have you ever been asked 
about it before? 
 
A:  No. 
 
Q:  Nobody’s even asked you about it before, and if they 
had asked you, what would you say have happened; 
anything? . . . 
 
A:  I don’t know. 
 
ATC:  You don’t know?  All right, I appreciate your time 
in court today, .  I have no further questions, okay? 
 
. . .  
 
MJ:  Any cross-examination? 
 
CDC:  No, Your Honor.   
 

(R. at 1570–71).  When the trial counsel asked  whether anyone has ever 

touched her,  looked at appellant before saying no.  (R. at 1649, 1662). 

 

D.  Appellant’s semen was found on the comforter in ’s room, which was 
the last location appellant touched  labia. 
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 Based upon ’s forensic interview, law enforcement seized the comforter 

located in ’s bedroom along with appellant’s DNA sample.  (R. at 1478–85, 

1496).  Specifically, law enforcement was searching for evidence of ejaculate 

based upon ’s account of pulling on appellant’s penis and making it sing.  (R. at 

1511).  The government called TL, a forensic biologist at the United States 

Criminal Investigation Laboratory and who was recognized as an expert in the 

field of DNA collection and analysis.  (R. at 1595, 1597).  TL analyzed the 

comforter recovered from DP’s room and identified one stain on it containing 

semen.  (R. at 1607, 1609).  TL concluded the sperm cells located on the comforter 

matched appellant as the DNA profile was “1.0 quintillion times more likely it’s 

[appellant] versus an unknown individual.”  (R. at 1613).  Quintillion is “a 1 

followed by eighteen 0s.”  (R. at 1613–14).              

 Additional facts are incorporated below. 

Assignment of Error I 

[WHETHER] APPELLANT’S RIGHT TO 
CONFRONTATION WAS VIOLATED WITH THE 
ADMISSION OF ’S FORENSIC INTERVIEW. 
 

Standard of Review 

Whether the military judge admitted inadmissible hearsay in violation of the 

Confrontation Clause is a question of law reviewed de novo.  United States v. 

Harcrow, 66 M.J. 154, 158 (C.A.A.F. 2008).          
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Law 

The Sixth Amendment’s Confrontation Clause provides that “[i]n all 

criminal prosecutions, the accused shall enjoy the right . . . to be confronted with 

the witnesses against him.”  Crawford v. Washington, 541 U.S. 36, 42 (2004).  

“The main and essential purpose of confrontation is to secure for the opponent the 

opportunity of cross-examination.”  Delaware v. Fensterer, 474 U.S. 15, 19 (1985) 

(citations omitted and emphasis in original).  “Generally speaking, the 

Confrontation Clause guarantees an opportunity for effective cross-examination, 

not cross-examination that is effective in whatever way, and to whatever extent, 

the defense might wish.”  Id. (emphasis in original).     

Argument 

 Appellant’s confrontation right was not violated because he had the 

opportunity to cross-examine .  Case law is replete with examples of courts not 

finding a Sixth Amendment Confrontation Clause violation when defendants fail to 

take advantage of their opportunity to cross-examine the witnesses against them.   

A.  Appellant’s Sixth Amendment right to confront the witnesses against him 
was not violated when he made no attempt to cross-examine  

 
  After both  and  testified, the military judge correctly found the 

Confrontation Clause had “been satisfied by the fact that [appellant] ha[d] the 

opportunity to cross-examine . . . [b]oth of the witnesses and [appellant] chose not 

to.”  (R. at 1575).  The Supreme Court has consistently called for “live testimony 
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in court subject to adversarial testing.”  Crawford, 541 U.S. at 43.  That occurred 

in appellant’s case as  appeared at appellant’s court-martial and appellant made 

no attempt to show that she was biased against him, had no memory of the sexual 

acts occurring, exaggerated her claims of abuse in her earlier forensic interview, 

lacked credibility, had a motive to fabricate, was inconsistent in her recounting of 

abuse, or was otherwise unworthy of belief.  See Pennsylvania v. Richie, 480 U.S. 

39, 51–52 (1987) (observing “the right to cross-examine includes the opportunity 

to show that a witness is biased, or that the testimony is exaggerated or 

unbelievable”) (citations omitted). 

Since  “appear[red] for cross-examination at trial, the Confrontation 

Clause place[d] no constraints . . . on the use of [her] prior testimonial statements.”  

Crawford, 541 U.S. at 59 n.9.  This is because “[t]he [Confrontation] Clause does 

not bar admission of a statement so long as the declarant is present at trial to 

defend or explain it.”  Id.  Here, appellant could have had  “defend or explain” 

the prior statements she made in her forensic interview.  While appellant argued he 

could not cross-examine ’s forensic interview (R. at 1842), he could have 

explored whether the statements made within it were true or not.  Or appellant 

could have explored the context for any touching to better support appellant’s 

speculative arguments the touching was “to teach  about stranger danger” or to 

apply “medicine on .”  (R. at 1854).  While appellant might have felt it was not 
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in his best interests to cross-examine and made a strategic judgment call to decline 

to do so, it does not negate the fact that he had the opportunity to do so, which is 

all the Confrontation Clause requires.3   

Appellant asserts that Military Rule of Evidence [Mil. R. Evid.] 611(b) 

would have prevented him from questioning  about her allegations since any 

questions “would have been beyond the scope [of direct-examination].”  

(Appellant’s Br. 11).  However, questions surrounding bias, memory, ability to 

perceive, and other such impeachment matters affecting the credibility of a witness 

are permitted under Mil. R. Evid. 611(b).  See, e.g., United States v. Piren, 74 M.J. 

24, 27 (C.A.A.F. 2015) (permitting impeachment by contradiction where 

appellant’s prior statement was inconsistent since permitting such impeachment 

was designed to explore appellant’s credibility under Mil. R. Evid. 611(b)).  While 

it might have been a risky course of action to cross-examine regarding the 

falsity of her prior forensic interview or to justify any previous touching, Mil. R. 

Evid. 611(b) would not have served as an impediment to doing so. 

Appellant’s reliance on Douglas v. Alabama, 380 U.S. 415 (1965), and 

United States v. Owens, 484 U.S. 554 (1988), is misplaced.  (Appellant’s Br. 12).  

In Douglas, the witness refused to answer questions based upon his privilege 

 
3 Appellant did ask to cross-examine both child-victims again if the military judge 
was going to hold it against him.  (R. at 1587).  It does not appear appellant 
followed up with this request. 
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against self-incrimination.  380 U.S. at 416.  Nonetheless, the government read 

from the witness’s purported confession, pausing to ask the witness after every few 

sentences whether he made the statement or not.  Id.  The Court found a 

Confrontation Clause violation because the government “created a situation in 

which the jury might improperly infer that the statement had been made and that it 

was true” and the witness “could not be cross-examined on a statement imputed to 

but not admitted by him.”  Id. at 419.  Owens affirmed that “assertions of privilege 

by the witness may undermine the process to such a degree that meaningful cross-

examination within the intent of the Rule no longer exists.”  484 U.S. at 562.  In 

appellant’s case,  did not invoke or assert any privilege.  While she refused to 

testify for the government, it remains speculative whether she would have 

answered appellant’s questions.  If anything, her later appearance and testimony on 

appellant’s behalf during his sentencing proceedings indicates she might have 

answered appellant’s questions on cross-examination.  (R. at 1914–17).   

Regardless, appellant’s case is like United States v. McGrath, 39 M.J. 158 

(C.M.A. 1994).  The military judge convicted the accused in that matter of multiple 

sex offenses he committed against his then thirteen- and fourteen-year-old 

daughter.  Id. at 159.  While the military judge encouraged the child-victim to 

testify, the victim ultimately refused to testify because it was difficult to testify in 

front of people and she did not want her father to go to jail.  Id. at 160–61.  After 
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the military judge had questioned the child-victim, “the defense was offered an 

opportunity to question her[,]” which they declined.  Id. at 161.  The court 

concluded appellant “was not denied his rights under the Confrontation Clause” 

because he “waived cross-examination.”  Id. at 163.  “Having thus eschewed 

confrontation, appellant cannot now claim a denial of it.”  Id.  Like McGrath, 

appellant eschewed confrontation when he declined to cross-examine , and he 

cannot now assert his right to confrontation was violated.  See also United States v. 

Martindale, 36 M.J. 870, 874 (N-M. Ct. Crim. App. 1993) (recognizing “[t]here is 

generally no Confrontation Clause issue . . . when the declarant testifies or when 

the declarant is available to testify”) (citations omitted), aff’d 40 M.J. 348 (C.M.A. 

1994).      

B.  Like McGrath, multiple courts have found no Confrontation Clause 
violation where defendants had the opportunity to, but declined, to cross-
examine child victims.   
 

In State v. Nyhammer, 963 A.2d 316 (N.J. 2009), the child-victim did not 

respond to multiple questions of whether the defendant touched her private areas.  

Id. at 319, 322–23.  On cross-examination, the defense “asked a number of safe 

questions—questions intended to elicit answers that would reveal only mundane 

information, rather than information that might damage or, even worse, implicate 

[the defendant.]”  Id. at 323.  Like appellant, the defendant alleged his 

Confrontation Clause rights had been violated when the trial court admitted the 
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child-victim’s recorded interview into evidence against him.  Id. at 331–32.  The 

New Jersey Supreme Court rejected this contention and held the admission of the 

child-victim’s recorded interview did not violate the defendant’s Confrontation 

Clause rights.  Id. at 333.  The court noted that “[a]lthough [the] defendant had the 

opportunity to cross-examine [the child-victim] on the core allegations contained 

in [her videotaped] statement, he declined to do so at trial.”  Id.  “However 

unresponsive [the child-victim] may have been on direct-examination, . . . [the 

defendant] had the opportunity to question her on the inculpatory statements and 

descriptions she gave in her taped interview.”  Id.  For instance, the defense could 

have asked on cross-examination “[i]s it true that your Uncle John never touched 

your private parts and never touched or stroked his own private parts in your 

presence?”  Id. at 334.  While the court did not fault the defense counsel “for not 

pursuing cross-examination that may have damaged [the] defendant’s case[,]” the 

court found the “defendant cannot now claim that he was denied the opportunity 

for cross-examination” because he chose a safe “strategic course.”  Id.  

Like the defense counsel in Nyhammer, appellant chose a safe strategic 

course by declining to cross-examine .  But appellant certainly could have done 

so, especially since it was apparent to all that  knew why she was in court and 

that she would not testify against her father.  (R. at 1591).  Again, if anything, she 

might have testified for her father, as she did later during sentencing proceedings.  
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(R. at 1914–17).  In the end, appellant could have pursued “many different and 

varied ways” to conduct cross-examination for confrontation purposes, perhaps 

even by asking  if the information she provided to the forensic interviewer was 

true.  Nyhammer, 963 A.2d at 334.   

Perhaps appellant feared cross-examining  “about the core accusations” in 

her forensic interview for good reason, as it might have elicited damning evidence 

against him, but forgoing critical cross-examination “does not mean that 

[appellant] was denied the opportunity for cross-examination.”  Id.  If anything, 

’s continued refusal to testify in response to direct confrontations to her account 

of sexual abuse at appellant’s hands may have generated “a record on which to 

decide whether her silence or unresponsiveness effectively denied [appellant] his 

constitutional right of confrontation.”  Id. 

Several courts either agree with Nyhammer’s reasoning or have held 

similarly.  See State v. Cameron M., 55 A.3d 272, 279, 284 (Conn. 2012) 

(concluding “that the defendant’s confrontation clause rights under Crawford were 

not violated by the admission of the [child-victim’s] forensic interview” where 

child had no memory of the defendant’s sexual abuse nor the content of her 

forensic interview with the defense electing not to cross-examine the child-victim); 

United States v. McHorse, 179 F.3d 889, 900 (10th Cir. 1999) (holding the child-

victim’s “failure to recall the alleged incidents of sexual abuse against her coupled 
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with Defendant’s strategy choice not to cross-examine her regarding her lack of 

memory did not violate Defendant’s rights under the Confrontation Clause”); 

United States v. Figueroa, 976 F.2d 1446, 1457 (1st Cir. 1992) (recognizing “[t]he 

right to confrontation is not infringed if a defendant for tactical reasons chooses to 

forego cross-examination”). 

Appellant’s reliance on State v. Waddell, 2006 Kan. App. LEXIS 348 (Kan. 

Ct. App. May 19, 2006) (unpub.), and People v. Sharp, 155 P.3d 577 (Colo. App. 

2006), is unpersuasive.  (Appellant’s Br. 10).  As to Waddell, it is unclear if the 

defendant had an opportunity to cross-examine the child-victim since the opinion 

only notes the child-victim “was required to appear at trial, but refused to talk 

about the events involving Waddell.”  2006 Kan. App. LEXIS 348, at *13.  

However, the defendant in Sharp specifically did not have the opportunity to cross-

examine the child-victim at trial.  155 P.3d at 582.  Consequently, Sharp is 

distinguishable since appellant had the opportunity to cross-examine  and 

Waddell is not helpful since it is unclear whether the defendant had the opportunity 

to cross-examine the child-witness in that case.        

Assignment of Error II 

[WHETHER] THE MILITARY JUDGE ABUSED 
HER DISCRETION IN ADMITTING  AND ’S 
FORENSIC INTERVIEWS AS RESIDUAL 
HEARSAY. 
 

Additional Facts 
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 The military judge found Prosecution Exhibits 22 and 23 “became more 

probative on the point for which they were offered” after  “refused to provide 

any further testimony about the alleged offenses.”  (R. at 1653).  The military 

judge also found the government “went to reasonable, even significant efforts to 

obtain [  and ’s] in-court testimony[,]” which included twice seeking a 

subpoena to compel  and ’s appearance at trial and obtaining a warrant of 

attachment after  and ’s mother initially failed to bring them to trial.  (R. at 

1653, 1661).  Ultimately, the government funded and arranged for the victims’ 

travel after RP agreed to travel with them voluntarily.  (R. at 1653, 1661–62). 

 The military judge concluded ’s forensic interview had “sufficient 

guarantees of trustworthiness” under the totality of the circumstances for several 

reasons.  (R. at 1654, 1657).  First, ’s statements were elicited from a forensic 

interviewer in a non-leading fashion.  (R. at 1654).  Second, the interview took 

place “in a non-coercive environment.”  (R. at 1654).  Third,  had “a 

disincentive” to disclose the abuse since her mother told her appellant would lose 

his job and go to jail if ’s information was true.  (R. at 1654–55).  Fourth, talking 

about appellant’s sexual abuse “stressed”  out, making her feel “sad and 

miserable” since it caused appellant to be taken away from her.  (R. at 1655).  

Fifth,  “freely offered” descriptive accounts of appellant’s abuse, becoming 

“animated and confident” on several occasions when she recounted what occurred.  
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(R. at 1655–56).  Sixth, ’s “spontaneous statements” to ST while taking a bath 

provided corroboration for the statements she made in her forensic interview.  (R. 

at 1656–57).  Finally, the military judge noted the government “argue[d] that the 

DNA analysis results corroborate[d] ’s] statements.”  (R. at 1657).         

 Similarly, the military judge concluded ’s forensic interview, Prosecution 

Exhibit 24, had “sufficient guarantees of trustworthiness” under the totality of the 

circumstances for several reasons.  (R. at 1657).  First, ’s statements were made 

“in a non-coercive environment” as  “was free to draw and roam around the 

interview room.”  (R. at 1658).  Second, while  did not spontaneously discuss 

appellant’s abuse, provided a detailed account of appellant’s abuse in response 

to direct questions posed in an age-appropriate way.  (R. at 1659–60).  Third,  

did not have “any motive to fabricate” the allegations against appellant as  

presented “at the interview as an oblivious innocent child with no idea what [wa]s 

going on or why she [wa]s there.”  (R. at 1660).  Finally, ST noticed  appeared 

“uncomfortable” when  disclosed appellant touched her privates during the bath 

referenced earlier.  (R. at 1660–61).  Therefore, the military judge admitted 

Prosecution Exhibit 24 since it was “more probative on the point for which it [wa]s 

offered” as ’s in-court testimony was “clearly contradicted” by the statements 

she made in her forensic interview.  (R. at 1662–63).         

Standard of Review 
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This Court reviews a “military judge’s ruling on the admissibility of 

evidence for a clear abuse of discretion.”  United States v. Schlamer, 52 M.J. 80, 

84 (C.A.A.F. 1999) (citation omitted).  “The abuse of discretion standard is a strict 

one, calling for more than a mere difference of opinion.  The challenged action 

must be arbitrary, fanciful, clearly unreasonable, or clearly erroneous.”  United 

States v. White, 69 M.J. 236, 239 (C.A.A.F. 2010) (citation omitted).   

Even if this Court finds the military judge erred, appellant is not entitled to 

relief “unless the error materially prejudices [his] substantial rights.”  Article 59(a), 

UCMJ; 10 U.S.C. § 859(a).  Thus, “[e]rror not amounting to a constitutional 

violation will be harmless if the factfinder was not influenced by it, or if the error 

had only a slight effect on the resolution of the issues of the case.”  United States v. 

Muirhead, 51 M.J. 94, 97 (C.A.A.F. 1999) (citation omitted).  In determining the 

prejudice from an erroneous admission of evidence, the court weighs: “(1) the 

strength of the government’s case, (2) the strength of the defense case, (3) the 

materiality of the evidence in question, and (4) the quality of the evidence in 

question.”  United States v. Kohlbek, 78 M.J. 326, 334 (C.A.A.F. 2019) (citing 

United States v. Kerr, 51 M.J. 401, 405 (C.A.A.F. 1999)). 

Law  

 Military Rule of Evidence 807(a) provides that “a hearsay statement is not 

excluded by the rule against hearsay” under the following conditions:  “(1) the 
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statement is supported by sufficient guarantees of trustworthiness—after 

considering the totality of the circumstances under which it is made and evidence, 

if any, corroborating the statement; and (2) the statement is more probative on the 

point for which it is offered than any other evidence that the proponent can obtain 

through reasonable efforts.”  While the residual exception to the hearsay rule “is to 

be used rarely and only in exceptional circumstances[,] . . . a ruling . . . admitting 

residual hearsay is entitled to considerable discretion on appellate review.”  United 

States v. Pablo, 50 M.J. 658, 661 (Army Ct. Crim. App. 1999) (citation modified).  

“Federal courts have recognized that one such exceptional circumstance [to the 

residual hearsay rule] generally exists when a child abuse victim relates to an adult 

the details of the abusive events.”  United States v. Kelley, 45 M.J. 275, 280 

(C.A.A.F. 1996) (citation modified); United States v. Doe, 976 F.2d 1071, 1074 

(7th Cir. 1992) (observing “the residual exception [to the rule prohibiting hearsay] 

is used with some frequency in child abuse litigation”). 

Argument 
 

The military judge did not abuse her considerable discretion in admitting  

and ’s forensic interviews.  The evidence was properly admissible under Mil. R. 

Evid. 807(a) as both prongs of the rule were met.  Even if the military judge erred 

in admitting Prosecution Exhibits 23 and 24, any error did not materially prejudice 

appellant’s substantial rights since sufficient evidence remains to affirm appellant’s 
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conviction for touching  and ’s private parts.  (Charge Sheet; STR).     

A.  The military judge did not abuse her discretion since the evidence was 
properly admissible under Mil. R. Evid. 807(a). 
  

The military judge’s application of Mil. R. Evid. 807(a) was sound and not 

arbitrary, fanciful, clearly unreasonable, or clearly erroneous, especially in relation 

to the considerable deference this Court must give.  First, the military judge 

analyzed the totality of the circumstances in correctly finding  and ’s forensic 

interviews were reliable and had sufficient guarantees of trustworthiness.  (R. at 

1654–61).  See United States v. Donaldson, 58 M.J. 477, 488 (C.A.A.F. 2003) 

(identifying various factors indicating reliability such as “(1) the mental state of the 

declarant; (2) the spontaneity of the statement; (3) the use of suggestive 

questioning; and (4) whether the statement can be corroborated” in addition to “the 

declarant’s age [and] the circumstances under which the statement was made”); 

United States v. Harrison, 296 F.3d 994, 995 (10th Cir. 2002) (holding child’s 

statement admissible under the residual hearsay exception “[i]n light of the 

consistency of the statement with two other admissible statements of the victim 

made in circumstances suggestive of trustworthiness, the professionalism of the 

law enforcement interrogator who elicited the statement, and the compelling detail 

of the statement . . . even though the alleged abuse occurred more than four years 

earlier and the declarant had a possible motive to lie”); United States v. Ureta, 44 

M.J. 290, 296 (C.A.A.F. 1996) (recognizing the “use of open-ended, non-leading 



25 
 

questions; repeated emphasis on truthfulness; and declarations against the 

declarant’s interest (e.g., not being able to go back home) tend to support 

trustworthiness of the [residual hearsay] declaration”); Doe, 976 F.2d at 1075 

(identifying several factors relevant “in evaluating the reliability of a child’s 

hearsay statement, including spontaneity, consistent repetition, the mental state of 

the child at the time the statement was made, use of terminology unexpected of a 

child of similar age, and lack of motive to fabricate”). 

Second, the military judge correctly determined  and ’s forensic 

interviews were necessary since they were more probative than any other evidence 

the government could obtain through reasonable efforts.  (R. at 1653, 1661–63).  

See United States v. Wellington, 58 M.J. 420, 425 (C.A.A.F. 2003) (recognizing 

“[t]his prong may be satisfied where a witness cannot remember or refuses to 

testify about a material fact and there is no other more probative evidence of that 

fact”). 

Appellant seemingly does not challenge the military judge’s findings and 

conclusions with respect to the reliability of  and ’s forensic interviews since 

he does not address this factor in his brief.  Instead, appellant solely focuses on the 

necessity of admitting the forensic interviews.  (Appellant’s Br. 15–17).  In 

essence, appellant faults the government for asking confusing and compound 

questions to , asserting that simpler questions might have elicited more 



26 
 

probative evidence.  (Appellant’s Br. 15–17).  As to , appellant argues “several 

reasonable options” existed to procure her testimony such as “[a]sking for a 

continuance, moving for  to testify remotely, or just asking more questions to 

build a rapport with .”  (Appellant’s Br. 17).   

Neither of appellant’s arguments are persuasive.  First, the record indicates 

 denied ever being “touched by somebody that [she] did [not] want to be 

touched by.”  (R. at 1570).   also denied ever being “asked about it before.”  (R. 

at 1570).  ’s unequivocal responses to these two direct questions were 

contradicted by the information she provided in her forensic interview.  (Pros. Ex. 

24).  Moreover, Mil. R. Evid. 807(a) does not mandate the line or level of 

questioning that must be conducted before a military judge can admit residual 

hearsay.  Instead, the necessity prong “essentially creates a best evidence 

requirement” where “the proffered hearsay must be the most probative version of 

the declarant’s account of events reasonably available to the hearsay proponent.”  

United States v. McAninch, 2019 CCA LEXIS 142, at *8–9 (Army Ct. Crim. App. 

1 Apr. 2019) (mem. op.) (citation modified).  In contrast, appellant asks this Court 

to speculate whether differently worded or simpler questions might have produced 

more probative evidence, but appellant provides no support for imposing such a 

requirement.  Not only is grafting such a requirement into the Mil. R. Evid. 807(a) 

analysis unsupported by case law but imposing such a requirement would also be 
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impractical for judges and practitioners.  See, e.g., McAninch, 2019 CCA LEXIS 

142, at *8 (rejecting appellant’s contention “the government was required to both 

attempt and fail to refresh [the child-victim’s] memory at trial prior to offering the 

forensic interviews under Mil. R. Evid. 807”); United States v. Peneaux, 432 F.3d 

882, 893 (8th Cir. 2005) (classifying the trial testimony of the child-victim as 

“inconsistent and at times unclear” before finding the residual hearsay at issue 

necessary to aid “the jury in its fact finding task to determine whether [the child-

victim’s] allegations were true”).4   

 As to , appellant’s suggestions to ask for a continuance, move for to 

testify remotely, or build more rapport with  are unreasonable under the specific 

facts and circumstances of this case.  As an initial matter, appellant was opposed to 

any delay or continuance of his case so asking for a continuance now is 

inconsistent with the position he took at trial.  (R. at 1355–78).  Moving to have  

testify remotely would have required the government to present expert testimony 

on the harm that would have occurred by having her personally testify at 

appellant’s court-martial.  See Maryland v. Craig, 497 U.S. 836, 842, 855–56 

(1990) (observing the trial court must hear evidence that use of one-way closed 

 
4 Appellant also noted how both  and  took overnight flights before their 
testimony.  (Appellant’s Br. 16 n.7 & 17).  This fact is irrelevant, particularly 
because they had to take overnight flights due to RP’s actions in initially refusing 
to have them travel to testify.  (R. at 1653, 1661).   
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circuit television procedures in child abuse cases is necessary to protect the child 

witness from the trauma of testifying in the presence of the defendant and that the 

State presented expert testimony indicating in person testimony would cause 

serious emotional distress).  However, this was impractical since the government 

lacked access to  given that RP did not make  available to the government 

after her forensic interview.  (App. Ex. V & XCIX p. 4).  Finally, no amount of 

rapport building, or a continuance or remote testimony for that matter, was going 

to coax  into testifying against her father.  (R. at 1591).  Even appellant 

recognized this fact when he asked the military judge to provide a time limit on the 

government’s attempts to elicit information from  since her appearance at trial 

was “uncomfortable for everybody.”  (R. at 1561–62).    

In sum, the military judge properly admitted  and ’s forensic interviews 

after correctly applying the applicable factors for assessing evidence under Mil. R. 

Evid. 807(a).  Appellant’s claims to the contrary are unpersuasive as the military 

judge’s ruling was not arbitrary, fanciful, clearly unreasonable, or clearly 

erroneous.  Consequently, this Court should not disturb the military judge’s ruling. 

B.  Even if the military judge committed error, any error was harmless. 
 
 Even if this Court determines the military judge erred in admitting  and 

’s forensic interviews, sufficient evidence remains to uphold Specifications 2 

and 3 of The Charge, which charged appellant with raping  and  by 










