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1. Introduction

The Advisory Committee on Evidence Rules (the “Committee”) met on May 7, 2026, in
Washington, D.C. * * *

The Committee now recommends * * * proposed amendments to Rule 902(1) and Rule
104(a) and (b) for public comment. * * *
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B. Proposed Amendment to Rule 902(1) — for Publication

Before its Fall 2024 meeting, Judge Gregory K. Frizzell of the Northern District of
Oklahoma suggested that the Committee consider adding federally recognized Indian tribes to
Rule 902(1)(A), which provides that domestic public records that are sealed and signed are self-
authenticating. Because Rule 902(1)(A) does not list Indian tribes, the government must use
another route to authenticate proof of a defendant’s (or a victim’s) Indian status in federal
prosecutions brought for crimes occurring in Indian country. There have been some recent cases
in which the prosecution failed to prove Indian status by attempting, unsuccessfully, to meet the
requirements of the business records exception to the hearsay rule, with authentication by
certificate under Rule 902(11). The issue has arguably taken on more importance in light of the
increase in relevant federal cases following the Supreme Court’s decision in McGirt v. Oklahoma,
591 U.S. 894 (2020).

The Committee sought and received input from Indian Tribes and Nations, as well as from
the Federal Defenders. The Tribes and Nations that did weigh in strongly supported the change,
on the ground that it would recognize the dignity and sovereignty of Indian tribes and Nations and
would avoid the burden and expense of tribal officials traveling long distances to qualify tribal
records. The Federal Defender’s position is that it is relatively simple to qualify a tribal record
through a certification under Rule 902(11) (meaning that the failures of proof in the recent cases
were attributable to the Department of Justice, not to the rules), that recordkeeping among Indian
tribes may not be uniform, and that generally Indian Tribes do not allow open access to their
records to non-members of the Tribe.

After discussion, the Committee determined that it would be appropriate to add Indian
Tribes and Nations to the list of entities in Rule 902(1)(A) whose public records are self-
authenticating. The Committee ultimately saw no reason to differentiate the Tribes and Nations
from the many other government entities whose records are currently self-authenticating.

At its meeting, the Committee voted, by a margin of 8-1, to recommend approval of the
proposal to amend Rule 902(1) for publication. The sole dissent was the Federal Defender
representative on the Committee. The Committee therefore recommends that the proposed
amendment to Rule 902(1)(A) and the accompanying Committee Note * * * be released for
public comment.

C. Proposed Amendments to Rule 104 — for Publication

Rule 104(a) makes the important point that, in deciding preliminary issues of fact, the trial
judge is ordinarily not bound by the rules of admissibility. But one failing of Rule 104(a) is that it
does not specify the standard of proof required for the court to find that evidence is admissible.

In Bourjaily v. United States, 483 U.S. 171, 175 (1987), the Supreme Court held that the
standard of proof for determinations of preliminary fact under Rule 104(a) is a preponderance of
the evidence. But not having that standard in text has raised problems, some of which led to the
amendment of Rule 702 in 2023 to set forth the preponderance standard in text (because many
courts and litigants had been treating the admissibility requirements of the Rule as questions of
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weight rather than admissibility under Rule 104(a)). After the Rule 2023 amendment to Rule 702,
some have argued that every subsequent amendment to the Evidence Rules will have to set forth
the preponderance standard in text to avoid ambiguity.

By contrast, Rule 104(b) does set forth a standard of proof, one less stringent than Rule
104(a): evidence sufficient to support a finding. Per the Rule, that standard purportedly applies
only to questions of “conditional relevance” — i.e., when the probative value of one piece of
proffered evidence depends on the existence of another. (For example, when a statement is offered
to prove someone’s state of mind, it is conditioned on that person having heard it.) In Huddleston
v. United States, 485 U.S. 681, 687 (1988), the Supreme Court held that Rule 104(b) requires a
court to find only whether the finder of fact could reasonably find a fact by a preponderance of the
evidence. But the problem with Rule 104(b) is that the standard covers only so-called “conditional”
relevance, as distinct from all other questions of relevance (which some have called “logical”
relevance). This leaves the standard of proof for other relevance questions undetermined. What’s
more, “conditional” relevance is a confusing concept, because it fails to recognize that al/ questions
of relevance involve some condition. See, e.g., Ron Allen. The Myth of Conditional Relevance, 25
Loyola L. Rev. 871, 879 (1992).

The Committee reviewed the case law on Rule 104(b) and found that there is some
confusion about its application. Some courts have mistaken admissibility requirements (supposed
to be covered by Rule 104(a)) as “conditions” and thus covered by the less demanding
requirements of Rule 104(b). Some litigants have argued that the court must make a finding of
“conditional” relevance when the proffered evidence is clearly relevant. Some courts have applied
Rule 104(a) to issues that are really questions of trial sequencing rather than conditional relevance.
Moreover, even where cases get it right, there is often a substantial waste of resources litigating
“conditions” that are virtually pointless to litigate. Relevancy questions should be quite
straightforward determinations of reasonableness that do not require briefing and hearings.

After discussion, the Committee unanimously approved amendments to both Rule 104(a)
and (b) for release for public comment. The amendment to Rule 104(a) is straightforward. It simply
adds a sentence to the Rule:

% %k ok ok 3k

The proposed amendment to Rule 104(b) would eliminate the unhelpful concept of
“conditional” relevance and provide that the standard of proof for all questions of relevance is
whether a jury could reasonably find that the evidence has a tendency to make a fact of
consequence more or less probable than without the evidence:

% ok ok % %

Beyond eliminating the confusing concept of “conditional” relevance, the proposed
amendment to Rule 104(b) makes two further improvements:

e It sets forth a standard of proof for all relevant evidence, which was a question not
specifically covered in the original Rule, meaning technically the question of “logical”

Preliminary Draft of Proposed Amendments to the Federal Rules Page 185 of 209
August 2026



Excerpt from the May 17, 2026 Report of the Advisory Committee on Evidence Rules

relevance was covered by Rule 104(a) — thus creating the anomaly that questions of

“conditional” relevance were subject to a lesser standard of proof than questions of
“logical” relevance.

e [t eliminates the confusing and problematic phrase “proof sufficient to support a finding.”
The fact is that questions of relevance may be determined without “proof” as they might
be simple questions of logic and experience.

At its meeting, the Committee unanimously voted to recommend the proposal to amend
Rule 104(a) and (b) for publication. Accordingly, the Committee recommends that the proposed

amendments to Rule 104, and the accompanying Committee Note * * * be released for public
comment.
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PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF EVIDENCE!

Rule 902. Evidence That Is Self-Authenticating
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0} Domestic Public Documents That Are

Sealed and Signed. A document that bears:

(A)

a seal purporting to be that of the
United States; any state, district,
commonwealth, territory, or insular
possession of the United States; a

federally recognized Indian Tribe or

Nation: the former Panama Canal

Zone; the Trust Territory of the
Pacific Islands; a political subdivision
of any of these entities; or a
department, agency, or officer of any

entity named above; and

"' New material is underlined in red.
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2 FEDERAL RULES OF EVIDENCE

(B) a signature purporting to be an

execution or attestation.
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Committee Note

The rule has been amended to provide that a sealed and
signed document from a federally recognized Indian Tribe
or Nation is entitled to the same presumption of
authenticity as a comparable document from the
government entities currently listed in Rule 902(1)(A).
The amendment thus recognizes the sovereignty of Indian
Tribes and Nations. Furthermore, self-authentication of the
public documents of Indian Tribes and Nations will allow
for more efficient proof of tribal records in federal court
and will conserve the valuable resources of tribal officials
who often had to appear in court to authenticate documents
prior to the amendment.

Under the Federally Recognized Indian Tribe List Act
of 1994 (P.L. 103-454), the Secretary of the Interior
publishes a list of all federally recognized Indian tribes in
the Federal Register, through which courts may identify
covered Tribes and Nations. The amendment permits self-
authentication of the qualifying sealed and signed
documents of any Indian Tribe or Nation that is federally
recognized as of the date that the document is offered into
evidence.

The amendment concerns authenticity only; other
evidentiary requirements continue to apply. As with other
902(1) documents, parties may still challenge the
authenticity of the covered public documents at trial.
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PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF EVIDENCE!

Rule 104. Preliminary Questions

(@)

(b)

In General. The court must decide any preliminary
question about whether a witness is qualified, a
privilege exists, or evidence is admissible. In so
deciding, the court is not bound by evidence rules,

except those on privilege. Unless these rules provide

otherwise, the proponent must establish the existence

of a preliminary fact by a preponderance of the

evidence.

Relevance—TFhatDepends—on—a—Faet. When—the

relevance of evidence depends on whether a fact
ists, c bei tnced suffici

a—fmding-that-the faet-does—exist—To establish that

evidence is relevant, the proponent must demonstrate

! New material is underlined in red; matter to be omitted is

lined through.
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to the court that the trier of fact could reasonably find

that the requirements of Rule 401 have been met. In

making its relevance determination, the court may

consider the evidence itself, other evidence, and

common knowledge and experience. The court may

admit the proposed evidence on the condition that-the

further proof be introduced later.

k ok ok ok ok
Committee Note

Two changes are made to Rule 104. First, the
amendment codifies the holding in Bourjaily v. United
States, 483 U.S. 171, 175 (1987), that preliminary questions
of fact under Rule 104(a) are to be determined by a
preponderance of the evidence. The Committee has
determined that codification would be useful because there
has been some confusion about the applicable standard of
proof for preliminary questions. See the 2023 amendment to
Rule 702.

Some situations call for a lower standard of proof for
a preliminary question, ordinarily because on those
questions, the jury is in as good a position as the court to
determine the contested fact, and there is little to no risk that
the jury will be misled or subject to unfair prejudice in
making the determination. See Rules 104(b), 602, 901 and
1008.
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Second, the amendment to Rule 104(b) eliminates
the concept of “conditional relevance.” There is no reason
for special treatment of facts that are conditionally relevant,
because in almost all cases, the relevance of a particular fact
is dependent on a showing of other facts and so the relevance
i1s “conditional.” Moreover, if the existence of one fact is
conditionally relevant upon another, the result is that both
facts are “conditionally relevant.” See Ronald Allen, The
Mpyth of Conditional Relevance, 25 Loyola L. Rev. 871-884,
879 (1992) (“Evidence is relevant only because there is an
intermediate premise or set of premises that connects the
evidence to some proposition involved in the litigation. But
if determining the relevance of evidence always requires
relying on some intermediate premise, no distinction can be
drawn between relevancy and conditional relevancy.”).
Providing a uniform approach to all questions of relevance
avoids confusion, especially because most courts currently
use the same permissive approach to all relevant evidence,
conditional or not. All questions of relevance should be
governed by the same “a reasonable person could find”
standard because the jury is in as good a position to
determine relevance as is the court.

The rule 104(b) test that “proof must be introduced
sufficient to support a finding” has been revised, because a
court’s preliminary determination of relevance is not limited
to proof submitted to it. A court could find evidence relevant
under Rule 104(b) by considering the evidence itself, as well
as common knowledge and experience. For example, if the
proffered evidence is that the defendant was carrying a gun,
its relevance to a charge of armed robbery can be determined
without any further proof. The standard has been changed to
whether the factfinder “could reasonably find” the evidence
to be relevant. That standard is the same as “sufficient to
support a finding.” See Huddleston v. United States, 485
U.S. 681, 687 (1988) (in determining whether the proponent
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has introduced sufficient evidence to meet Rule 104(b), the
trial court decides whether “the jury could reasonably find”
the contested fact).

In deciding whether evidence is relevant, the judge
must not only take into account the evidence formally in the
record, but also the likely background knowledge and
experience of a reasonable juror from the area where trial is
being held. For example, suppose a trial concerns the cause
of a large explosion and fire. The plaintiff claims that the
defendant mishandled nitrogen fertilizer containing
ammonium nitrate. A witness is asked whether such a
fertilizer was stored on the premises and an objection on
relevance is made. If the trial is in a rural state with a large
farming population, the trial judge would likely overrule the
objection because a reasonable person from that population
would likely know the dangerous properties of the material.
If, by contrast, the trial were held in an urban area, the judge
would likely conclude that evidence of the dangerous
properties must be entered into the record to satisfy the
requirement of relevance.

The amendment retains the provision allowing proof
to be introduced later. It should be noted that allowing proof
to be introduced later is within the discretion of the court
under Rule 104(a) as well.
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