IN THE UNITED STATES COURT OF APPEALS
FOR THE ARMED FORCES

AF. N IN THE NATURE OF A
Petitioner WRIT OF MANDAMUS

V.

United States Air Force Court
of Criminal Appeals
Respondent

United States
Real Party in Interest A

and
Major William Fundis Crim. App. Dkt. No. 40689
Real Party in Interest B USCA Dkt. No.

PREAMBLE
Under The All Writs Act codified at 28 U.S.C. § 1651, the Petitioner
hereby prays for a writ of mandamus directing the Air Force Court of
Criminal Appeals to grant leave to A.F., a victim of Wiliam Fundis’s
crimes, to file an objection to Real Party in Interest Fundis’s Motion for
Enlargement of Time (Eighth) and to acknowledge A.F.’s statutory

rights.
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ISSUES PRESENTED

WHETHER THE AIR FORCE COURT OF
CRIMINAL APPEALS CLEARLY AND
INDISPUTABLY ERRED DENYING A.F.’S
MOTIONS FOR LEAVE OF COURT TO
OBJECT TO A MOTION FOR AN EIGHTH
ENLARGEMENT OF TIME FOR REAL
PARTY IN INTEREST FUNDIS TO FILE
ASSIGNMENTS OF ERROR AND THEN
REFUSED TO CONSIDER A.F.’S
STATUTORY RIGHTS WHEN GRANTING
AN EIGHTH ENLARGEMENT OF TIME?

RELIEF SOUGHT
“[I]t 1s a general and indisputable rule, that where there is a legal
right, there is also a legal remedy by suit or action at law, whenever
that right is invaded.” Marbury v. Madison, 5 U.S. (1 Cranch) 137, 163
(1803) (internal quotations and citations omitted).

Rule 23.3 of the Air Force Court of Criminal Appeals’s Rules of
Practice and Procedure (23 December 2020) states “[t]hose persons
with standing to do so may file any appropriate motion with the
Court. Any motion that is not expressly authorized by these rules must

»

be accompanied by a motion for leave to file ...” at page 27,



es_of practice_and_procedure_effective_23_dec_2020.pdf, (last visited 5
August 2025 (hereinafter “AF RPP”) . A.F. had standing to object
because A.F. has a clear statutory right to proceedings free from
unreasonable delay and a statutory right to be treated with fairness,
A.F. seeks issuance of a writ of mandamus under the All Writs Act
requiring the A.F.C.C.A. to grant leave of Court to A.F. to object and an
order to account for A.F.’s legal rights and interests in granting another
enlargement of time. 28 USC § 1651 (2025). The A.F.C.C.A.
acknowledged A.F.’s rights and refused to provide a remedy.
STANDARD OF REVIEW AND JURISDICTION

Under the All Writs Act, A.F. must show, “(1) there is no other
adequate means to attain relief; (2) the right to issuance of the writ is
clear and indisputable; and (3) the issuance of the writ is appropriate
under the circumstances.” Hasan v. Gross, 71 M.J. 416, 418 (C.A.A.F.
2012) (citing Cheney v. United States Dist. Court for the Dist. of
Columbia, 542 U.S. 367, 38081 (2004)).

This Court exercised jurisdiction in two cases wherein petitioners
sought extraordinary relief against the Army Court of Criminal

Appeals. In Lundsten v. United States Army Court of Criminal Appeals,



this Court granted extraordinary relief finding an Army Court of
Criminal Appeals Rule of Practice conflicted with a Rule of Court-
Martial. 84 M.J. 307 (C.A.A.F. 2024). In Alfaro v. Judges of the United
States Army Court of Criminal Appeals, this Court denied relief without
prejudice to allow Petitioner to comply with the A.C.C.A.’s rules. 83
M.dJ. 484 (C.A.A.F. 2023). In neither case did this Court dismiss for lack
of jurisdiction — ensuring the Courts of Criminal Appeals comply with
statutes and Rules for Courts-Martial is in furtherance of the C.A.A.F.’s
jurisdiction. A.F. seeks relief in the same form — a writ of mandamus to
ensure the A.F.C.C.A. complies with Article 6b and its own Rules of
Practice and Procedure.

A.F. has no other means in the military justice system to realize
her statutory rights to proceedings free from unreasonable delay, to be
treated with fairness, and to a remedy outside the issuance of a writ of
mandamus. Article 6b(a)(7),(9), U.C.M.J. (2024). The A.F.C.C.A.
granting an eighth enlargement of time to RPI Fundis — without
accounting for A.F.’s rights — infringes on A.F.’s codified rights under
law. A.F.is a person with legal rights and a distinct interest in military

justice proceedings that are free from unreasonable delay, and this



Court can remedy the violation of A.F.’s right through issuance of a writ
of mandamus to the A.F.C.C.A..
HISTORY OF THE CASE

A.F. is a victim of RPI Fundis’s crimes. Entry of Judgement,
Attachment I (hereinafter “EOJ”). On 27 June 2024, pursuant to his
pleas, RPI Fundis was sentenced to 40 months of confinement and a
dismissal. Id. The A.F.C.C.A. docketed RPI Fundis’s case on 27
September 2024. On 14 July 2025 RPI Fundis sought an Eight
Enlargement of Time to file Assignments of Error. Motion for
Enlargement of Time (Eighth), Attachment II (hereinafter “EOT 8”). On
15 July 2025, A.F. filed a Motion for Leave of Court to Object to the
Enlargement of Time as she has a statutory right to proceedings free
from unreasonable delay. A.F. Motion for Leave to Object, Attachment
III (hereinafter “AF MFL Object”). On 16 July 2025, RPI Fundis filed
an opposition to A.F.’s Motion for Leave of Court to Object. RPI Fundis
Opposition, Attachment IV (hereinafter “RPI Opp.”). On 17 July 2025,
A.F. filed another Motion for Leave of Court to Reply to RPI Fundis’s
objection. A.F. Motion to Reply, Attachment V (hereinafter “AF MFL

Reply”). On 18 July 2025, the A.F.C.C.A. issued an Order granting an



eighth enlargement of time and refused to consider either of A.F.’s
motions — denying both motions as moot.! Order, Attachment VI
(hereinafter “Order”). The A.F.C.C.A. stated “[t]he Court acknowledges
AF may have Article 6b, Uniform Code of Military Justice, 10 U.S.C. §
806b, rights related to Appellant’s case, including the right to be free
from unreasonable delay. However, the motions discussed supra are
not the mechanism, if any, in which AF may exercise her rights before
this court pursuant to Article 6b, U.C.M.J..” Id.
STATEMENT OF FACTS

On 27 June 2024 RPI pled guilty to multiple specifications of
Domestic Violence against A.F. pursuant to Article 128b. EOJ. RPI
Fundis also pled guilty to multiple specifications of Domestic Violence
against another victim, S.F. Id. RPI Fundis was sentenced to 40
months in confinement with credit for 197 days of pretrial
confinement, dismissal from the Service, and a reprimand. Id. In
requesting the Eighth Enlargement of Time, RPI Fundis’s counsel

relayed “[t]hrough no fault of Appellant, [RPI’s detailed appellate

1 The Order was issued on 18 July 2025; however, the A.F.C.C.A. did not serve A.F. on that day .
After inquiry, A.F. received the Order from the A.F.C.C.A. on 5 August 2025. This Petition is filed
within 21 days of the A.F.C.C.A. issuing its Order.
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defense counsel] has been unable to prepare a brief for Appellant’s
case.” EOT 8 at 2. As this case was docketed on 27 September 2024,
under the A.F.C.C.A’s rules RPI Fundis’s Assignment of Error Brief
was due sixty days later on or about 26 December 2024. AF RPP. RPI
Fundis’s counsel stated in the Motion that she was currently assigned
31 cases with 19 awaiting Assignment of Error briefs for the
A.F.C.C.A.. EOT 8. The transcript in RPI Fundis’s case is 377 pages.
Id.

In the National Defense Authorization Act for Fiscal Year
(hereinafter “NDAA”) 2014 Congress passed, and the President signed
into law, a statute affording “rights of a victim of an offense under [the
U.C.M.J.]” specifically including “the right to proceedings free from
unreasonable delay” and “the right to be treated with fairness.” NDAA
for Fiscal Year 2014, Pub. L. No. 113-66 § 1701(a)(1), 127 Stat. 672,
952 (2013). Those rights are today codified at Article 6b of the
U.C.M.J.. RPI Fundis’s appeal is before the A.F.C.C.A. pursuant to

Article 66 of the U.C.M.d..



REASONS WHY WRIT SHOULD ISSUE

I. A F. HAS STANDING

a. The standard for standing to motion the A.F.C.C.A. is whether A.F.

suffered an injury-in-fact, there is redressability by A.F.C.C.A., and

whether the A.F.C.C.A. or a party caused the harm.

When a right is established by law, there is also a legally
justiciable interest established. See generally Lujan v. Defs. of Wildlife,
504 U.S. 555, 560 (1992). Standing to pursue a judicial remedy for a
violation of one’s right is sine qua non to the very existence of a legal
right and cannot be alienated from it. See Id. In other words, there can
be no such thing as a legal right if the holder of the right, or their legal
representative, has no ability to petition a court of law to remedy the
right’s violation.

This Court stated in B.M., “[i]Jn accordance with these principles,
this Court only addresses claims raised by parties who can show an
mnjury in fact, causation, and redressability.” 84 M.dJ. 314 (C.A.A.F.
2024) (internal citations and quotations omitted). This Court
acknowledged in B.M. that B.M. had a statutory right to proceedings

free from unreasonable delay, but she could not challenge an abatement



order because she did not have a “a judicially cognizable interest in the
ultimate question of whether the government will or will not prosecute
the accused.” Id. at 319 (internal quotations omitted). This Court
granted review of United States v. Johnson. No. 24-0004, 2025 CAAF
LEXIS 499 (C.A.A.F. June 24, 2025). In the granted issues, this Court
1dentified B.M. as providing the prudential doctrine on cases and
controversy — standing doctrine. Id. (citing B.M.).

As this Court has expressly adopted the Article III standing
requirements as identified in Lujan and B.M., the only proper inquiry is
not whether Article 6b entitles A.F. the right to objections to A.F.C.C.A.
as a vehicle for relief, but whether A.F. demonstrated injury-in-fact,
causation, and redressability.

b. A.F. has cognizable, statutory rights.

In 2004, the Crime Victims’ Rights Act (C.V.R.A.), 18 U.S.C. §
3771, was passed, permitting victims in federal court to seek
enforcement of their rights. Article 6b, U.C.M.d., which was based upon
the C.V.R.A. and was enacted to extend victims' rights to victims of
offenses under the U.C.M.dJ., provides certain rights to victims,

including the right to proceedings free from unreasonable delay and the



right to be treated with fairness and with respect for their dignity and
privacy. Article 6b (a)(7),(9), U.C.M.J. (2024). To establish standing for
judicial remedy of an injury to one’s rights, the Supreme Court in Lujan
has stated that,

the irreducible constitutional minimum of standing contains
three elements. First, the plaintiff must have suffered an
‘injury in fact’—an invasion of a legally protected interest
which is (a) concrete and particularized, [citations omitted];
and (b) ‘actual or imminent, not ‘conjectural’ or ‘hypothetical,’
[citation omitted]. Second, there must be a causal connection
between the injury and the conduct complained of—the injury
has to be ‘fairly trace[able] to the challenged action of the
defendant, and not . . . the result [of[ the independent action
of some third part not before the court. [Citation omitted].
Third, it must be “likely,” as opposed to merely “speculative,”
that the injury will be “redressed by a favorable decision.”
[Citation omitted]. "

Id. The Lujan Court further articulated that the injury element can be
established solely by the invasion of a right created by statute. Id. at
578, 2145. This Court adopted this language and standard in B.M. See
B.M. supra.

Article 6b, U.C.M.d. confers enforceable statutory rights upon
victims of crime, of which A.F. is, to include the right to proceedings
free from unreasonable delay as enumerated in Article 6b(a)(7). The

violation of this right is an injury in fact and is concrete and



particularized in the form of A.F.C.C.A. infringing on A.F.’s right to the
appellate proceedings of the person convicted of harming her to be free
from unreasonable delay. Granting and Eight enlargement of time —
and the A.F.C.C.A’’s refusal to acknowledge A.F.’s rights — following
RPI Fundis’s guilty denies A.F. the finality of judgement in her case.
As the Supreme Court declared, “[o]nly with real finality can the
victims of crime move forward knowing the moral judgment will be
carried out.” Calderon v. Thompson, 523 U.S. 538, 556 (1998).
Moreover, these exact delays of the system are why Congress
provided victims with the statutory right to proceedings free from
unreasonable delay. In 2004, when Senator Diane Feinstein described
the i1dentical right to Article 6b(a)(7)’s right to proceedings free from
unreasonable delay contained in the C.V.R.A. she stated:
I would like to move on to section 2, (a)(7), which provides
crime victims with a right to proceedings free from
unreasonable delay. This provision does not curtail the
Government’s need for reasonable time to organize and
prosecute its case. Nor is the provision intended to infringe on
the defendant’s due process right to prepare a defense. Too
often, however, delays in criminal proceedings occur for the
mere convenience of the parties and those delays reach
beyond the time needed for defendant’s due process or the
Government’s need to prepare. The result of such delays is

that victims cannot begin to put the crime behind them
and they continue to be victimized. It is not right to
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hold crime victims under the stress and pressure of

future court proceedings merely because it is

convenient for the parties or the court.
150 Cong. Rec. S4268-9 (daily ed. April 22, 2004) (Statement of Sen.
Diane Feinstein) (emphasis added).

In addition to an enumerated right to have proceedings free from
unreasonable delay, the law provides A.F. the right to be treated with
fairness. Article 6b(a)(9), U.C.M.J. (2024). All participants and courts
within military justice should afford A.F. that right. Like the right to
proceedings free from unreasonable delay, the right to be treated with
fairness appears both in the C.V.R.A. and Article 6b. Senator Jon Kyl,
a proponent of the C.V.R.A. explains that right

[Flairness includes the notion of due process. Too often

victims of crime experience a secondary victimization at the

hands of the criminal justice system. This provision 1is
intended to direct government agencies and employees,
whether they are in executive or judicial branches, to treat

victims of crime with the respect they deserve and to afford
them due process.

150 Cong. Rec. S10911 (daily ed. Oct. 9, 2004)(statement of Senator Jon
Kyl). The intent of C.V.R.A. and Article 6b rights remains the same: the
right to be treated with fairness and with respect reflects a requirement

to afford victims’ due process. In this case the refusal of the A.F.C.C.A.

11



to even acknowledge A.F.’s rights is not only a denial of due process but
a abrogation of her dignity.

c. Enlargements of time caused A.F.’s injury.

The second element of standing under Lujan, that of a causal
connection between the injury and the conduct complained of, is also
satisfied as but for the excessive amount of EOT's being granted, A.F.
would have the opportunity to achieve the opportunity to put “the
crime behind” her and be free from “continuing to be victimized.” (150
Cong. Rec. S4268-69 (Apr. 22, 2004) (Statement of Sen. Feinstein)).
Rather, A.F.C.C.A’s repeated grants of EOTs to RPI Fundis fly in the
face of Congressional intent that victims such as A.F. be free from
unreasonable delays to ensure they are not forced endure “the stress
and pressure of future court proceedings merely because it is convenient
for the parties or the Court.” Id. Furthermore, A.F.C.C.A.’s refusal to
acknowledge A.F.’s standing to object perpetuates a violation of her
right to be treated with fairness codified at Article 6b(a)(9).

d. The A.F.C.C.A. can redress A.F.’s harm.

The A.F.C.C.A. could grant A.F.’s motions for leave to file an

objection to RPI Fundis’s request. There is no legal basis to deny A.F.’s

12



motions. And, as the Rules of Practice and Procedures for the
A.F.C.C.A. permit “a person with standing” to motion the Court,
denying A.F. leave to object was clear and indisputable error. See
A.F.C.C.A. RPP at Rule 23.3. Moroever, the A.F.C.C.A. could afford
A.F. her right to be treated with fairness by acknowledging her legal
interests and stake in timely appellate processing. The A.F.C.C.A.’s
refusal to discuss and account for A.F.’s rights is clear and indisputable

error.

II. THE AIR FORCE COURT OF CRIMINAL APPEALS HAS A
DUTY TO ACCORD VICTIMS THEIR RIGHTS

When Congress directed the extension of the C.V.R.A. into the
U.C.M.J., it also required “mechanisms for ensuring that members of
the Armed Forces and civilian personnel of the Department of Defense
and the Coast Guard make their best efforts to ensure that victims are
notified of, and accorded, the rights specified in such section.” NDAA
2014 at (2)(B). Congress conferred a legal duty onto “members of the
Armed Forces.”

“Members of the Armed Forces” is a broad term and likewise does
not carve out exceptions for certain court officials. Military judges are

also subject to the mechanisms to ensure victims are accorded their
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rights. Summary dismissal of A.F.’s motions for leave — and for A.F.’s
statutory rights — without more, cannot constitute “best efforts” to
accord A.F. her rights. Not only did the underlying violation go
unaddressed, A.F. has no mechanism to be acknowledged by the
A.F.C.C.A. or to assert her rights at the military justice proceeding.
Best efforts to ensure she is accorded her rights would have reasonably
involved granting A.F. leave to object to the request for enlargement of
time. It would also have involved considering the substance of her
filings in making a ruling on Defense’s request.

a. According A.F. her rights would not infringe on the rights or

autonomy of the A.F.C.C.A. or other parties.

Judicial recognition of A.F.’s motions would not have the effect of
forcing the RPI United States or RPI Fundis’s hands any issue in the
cases they are presenting to the A.F.C.C.A. A.F. does not contend she
has authority over the court's administration of a case. Consideration of
her motions, also, and most importantly, would not infringe on any
cognizable constitutional or statutory right belonging to RPI Fundis.
Rather, when it comes to issues straying into Article 6b, should a victim

similarly situated submit an appropriate motion, it is a valid factor for

14



consideration in the resulting ruling.

The President in the U.C.M.d. characterizes the military justice
system as one that “recognizes and protects the rights of both the
victims of alleged offenses and those accused of offenses.” Manual for
Courts-Martial, United States (2024 ed.) (MCM), pt. I, 9 4.
Modifications to the system over the years have been “vital to
maintaining a fair, just, and efficient military justice system.” Id. It
may be contended that in some situations a victim’s Article 6b,
U.C.M.J., rights are protected “well enough” by merely having a
Victims’ Counsel assigned. See generally 10 U.S.C. § 1044e. However,
“Congress determined that military victims, as defined, should be
afforded a right to counsel different from others within the military
justice system, at every proceeding.” United States v. Deremer, 85 M.d.
546, 553 (N.M. Ct. Crim. App. 2025); TJAG certificate filed United
States v. Deremer, No. 25-0158/MC, 2025 CAAF LEXIS 350 (C.A.A.F.
May 5, 2025).

Especially since Government counsel did not assert A.F.’s right to
proceedings free from unreasonable delay on her behalf, it stands to

reason that A.F. has the right to voice a position on a party filing when

15



it implicates her statutory Article 6b rights. The alternative is that
victims and their counsel are, in reality, dynamic wall décor — a right
without a remedy. See Marbury supra.

b. Victims in military cases are afforded diluted rights simply because

of the status of the offender, not to protect a judicial imperative.

In state and federal systems, victim rights are required to be
asserted first in the district court with jurisdiction over the case. 18
U.S.C. § 3771(d)(3). The district court is required to take up and decide
any motion asserting a victim’s right. Id. Nevertheless, A.F. argues
Article 6b 1s devoid of such targeted directives because of the
fundamental differences forged by courts-martial being Article I
tribunals and district courts being inferior courts established by
Congress under Article III of the Constitution. See U.S. Const. Art I,
I1I.

In the NDAA of 2014 Congress directed the Secretary of Defense
to make recommendations to the President to implement Article 6b.
NDAA 2014 at § 1701. This demand by Congress mirrors the
implementation guidance for many other statutes within the U.C.M.dJ.,

and it 1s consistent with the authority granted to the President in
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Article 36, U.C.M.J. to make rules. In other words, Article 6b’s lack of
specific provisions allowing for victims to assert rights through the
pendency of military justice proceedings is not an omission that denies
the A.F.C.C.A jurisdiction to hear from victims, but is consistent with
the general nature of statutes in the U.C.M.dJ.. For further example,
Article 66, U.C.M.dJ. provides for the jurisdiction for cases and also
prescribes the actions the Courts of Criminal Appeals must take.
Nowhere in the statute does Congress allow for Assignments of Error
briefs, motions to the Courts of Criminal Appeals, or even for RPI
Fundis to seek an Eighth EOT. Only when it comes to victims rights is
the statute strictly construed to limit the rights provided therein.
Federal district court caselaw, while not binding, is illustrative of
how a court is able to permit victims to exercise their voice as non-
parties in balance with the prerogatives and rights of the other parties.
The C.V.R.A’s accessibility is balanced by the discretion granted to a
trial judge to determine who qualifies as a victim under the C.V.R.A.
and how best to manage a criminal proceeding in light of the C.V.R.A..
In re de Henriquez, 2015 U.S. App. LEXIS 18024, at *4 (D.C. Cir. Oct.

16, 2015). While the C.V.R.A. “gives victims a voice but not a veto,” the

17



court “must balance the victim’s interest in avoiding unreasonable delay
against a defendant’s right to file post-trial motions.” United States v.
Sutton, 2024 U.S. Dist. LEXIS 99645, at *7-8 (D.D.C., Jun. 5, 2024).
Victim submissions can be properly considered as amicus briefs, which
can amount to a full and fair opportunity under the C.V.R.A. for the
victim to provide information and communicate to the court. Brandt v.
Gooding, 636 F.3d 124, 137 (4th Cir. 2011).

c. Victims where offenders are court-martialed enjoy degraded rights

compared to civilian counterparts.

In cases in federal district court, victims can seek recourse at the
1mmediate court with their submissions being reasonably considered by
the court in its rulings. The only substantive difference between the
victim in a civilian court and the victim in a military court is whether
the offender is subject to the U.C.M.dJ.. The military victim, in effect, is
afforded fewer rights, simply because of the status of the offender.
Granting A.F. leave to object, considering her objection, and
acknowledging her statutory rights does not serve a mechanism to
control the Court or the parties, or to deprive RPI Fundis of his

constitutional rights. Rather, it is simply the right to put information

18



specific to Article 6b before the court. Denying these rights, when the
denial does not serve a recognizable purpose, 1s a violation of the duty
conferred on members of the Armed Forces, as set out by Congress, to
ensure A.F. is accorded her rights.
CONCLUSION

A.F. has standing to object and to advocate for the provision of her
rights. The A.F.C.C.A. has a duty to acknowledge and accord A.F. her
rights. In refusing to grants A.F.’s motions for leave, the A.F.C.C.A.
clearly and indisputably erred. Denying A.F. — and all victims — access
to seek relief in military justice tribunals renders her Article 6b rights
without a remedy. Because the A.F.C.C.A.’s own rules provide basis for
A.F. to object — and because the A.F.C.C.A. owns a legal duty to A.F. —
the A.F.C.C.A. clearly and indisputably erred and writ should issue.

RESPECFULLY SUBMITTED this 8th day of August, 2025.
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