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Executive Summary

The Congress, through the Military Justice Act of 1983, directed the Secretary
of Defense to establish a commission to study and make recommendations to the
Congress regarding several specified matters related to the military justice
system.

The Military Justice Act of 1983 Advisory Commission was established by
the Secretary of Defense to conduct the study directed by the Act. The Commis-
sion was composed of nine members, five of whom were senior judge advocates
with expertise in military justice from each service, one who was a staff member
of the United States Court of Military Appeals and three who were civilian at-
torneys recognized as experts in military justice or criminal law.

The Commission’s study was conducted over nearly a one-year period. The
evidence gathered by the Commission is extensive. The Commission heard testi-
mony from twenty-seven witnesses, including commanders, senior judge advo-
cates and civilian experts. The Commission conducted an exhaustive survey of
convening authorities and military justice practitioners in each branch of military
service. The Commission solicited and received public comment from several
sources, including retired military leaders, public interest groups, bar associations
and experts in military justice and criminal law. A list of sources the Commission
solicited comment from appears in Volume IV of this report. The Commission,
in its effort to encourage comment from the public sector, published its Charter
and notice of hearings in the Federal Register. Each of the matters before the
Commission was extensively researched to allow the Commission to transmit this
comprehensive report to Armed Services Committees of the Senate and House of
Representatives and the Code Committee.

The Commission makes the following recommendations regarding the mat-
ters directed to be studied:



(A)
(B)
©

D)

®)

That sentencing authority should not be exercised by military judge where
the court-martial consists of members.

That military judges and Courts of Military Review should not be given
the power to suspend sentences.

That the jurisdiction of the special court-martial should be expanded to
permit adjudgment of sentences including confinement of up to one year:
provided, that, 1) a military judge and a certified defense counsel are re-
quired to be detailed to every special court-martial in which confinement
in excess of six months may be adjudged; 2) no Article 32 investigation
requirement for the special court-martial be created; and, 3) no change to
current appellate jurisdiction be made.

That military judges, including those presiding at special and general
courts-martial and those sitting on the Courts of Military Review, should
not have a guaranteed term of office (tenure).

That the United States Court of Military Appeals should be reconstituted
as an Article III court under the U.S. Constitution: provided that, enact-
ing legislation not alter the current jurisdiction of the Court and specify
that the Court will not have jurisdiction over administrative discharges
and nonjudicial-punishment actions.

That, if the recommendation to reconstitute the Court of Military Appeals
as an Article III court is not followed, the Tax Court retirement system
should be applied to judges of the Court of Military Appeals.

Although the Commission was not directed to study and make recommenda-

tion regarding the membership of the Court of Military Appeals, the Commission
recommends that the membership of the Court of Military Appeals be increased
from three to five judges regardless of which Article of the Constitution the
Court is constituted under.
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Organization of the Report

The Commission’s Report initially transmitted to the Congress consisted of four
volumes:

Volume I:  Commission Recommendations and Position Papers

Volume II: Transcript of Commission Hearings

Volume III: Survey of Convening Authorities and Military Justice Practitioners;
Survey Description and Analysis

Volume IV: Public Comments, Miscellaneous Documents and Statistics

These four volumes have relabled as chapters and condensed in this printing into
a two volume set.
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CHAPTER

Survey of Convening Authorities
and Military Justice Practitioners*

PREFACE

This study was conducted by the Military Justice Act of
1983 Advisory Commission. Like most studies based on
large-scale survey research, it reflects the work, support
and guidance of many people in a number of organiza-
tions.

The Commission Working Group spent many hours
drafting the questionnaires for the survey. The efforts of
the Working Group members made the survey possible.

The Defense Manpower Data Center (DMDC) made
vital contributions to the survey by assisting in its
design, facilitating its approval and overseeing data proc-
essing. Dr Zahava Doering, Chief, Survey and Market
Analysis Division, Dr David Boesel, Chief, Personnel
Surveys and David Cathcart, Survey Analyst, were the
key personnel at DMDC who helped make the survey
high quality.

Each of the services played important roles in the col-
lection of the data. The Air Force, as executive agent

* The Military Justice Act of 1983, Advisory Commission in consulta-
tion with the Defense Manpower Data Center, Survey and Market
Analysis Division, December 1984,

for the Commission, supervised the collection process.
The Air Force’s Military Justice Division of the Office
of The Judge Advocate General was the office of pri-
mary responsibility for the project. Captain William M.
Burd, Chairman of the Working Group and member of
the Division, headed the field operations. Sergeant
David A. Kleis and Airman First Class Gregory S.
Sheehan administered the distribution and collection of
the questionnaires. This work was critical in the timely
completion of the survey.

Most importantly, the study would not have been pos-
sible without the participation of the survey respondents:
the convening authorities, staff judge advocates, military
judges, judges of the Courts of Review, trial counsel and
defense counsel, who took time out of their busy sched-
ules to complete the questionnaires and return them.
Their cooperation is greatly appreciated.

This report was prepared by the Military Justice Act of 1983 Advisory
Commission, to be transmitted to the Armed Services Committees of
the Senate and House of Representatives and the Code Committee.
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Adyvisory Commission Report

PART ONE—INTRODUCTION

I. BACKGROUND

The United States Congress, through the Military Jus-
tice Act of 1983, directed the Secretary of Defense to
establish a commission to study specific military justice
practices and to submit a report with recommendations
regarding those matters to the Armed Services Commit-
tees of the Senate and House of Representatives and the
Code Committee. The Military Justice Act of 1983 Ad-
visory Commission was established and began its re-
search in early 1984.

The Commission soon learned that no comprehensive
survey of convening authorities and military justice
practitioners had ever been conducted on any of the
issues being studied. The Commission determined that a

major contribution to their study and to the understand-

ing of the military justice system could be made by sur-
veying convening authorities and military justice practi-
tioners.

The Commission, through its Working Group, and in
consultation with the Defense Manpower Data Center
(DMDC), designed the survey and developed the survey
questionnaires.

The survey was approved by the Department of De-
fense Comptroller, through the General Counsel for the
Department of Defense. Administrative costs were paid
for by the Air Force, as executive agent for the Com-
mission, and DMDC paid for data processing.

Survey Design and Administration

(a) The Respondents

The respondent universe comprised the following per-
sonnel from all five branches of military service:

1. commanders who exercise general or special court-
martial convening authority,

staff judge advocates or legal officers,

military judges,

judges of the Courts of Military Review,

trial counsel,

defense counsel.

A

The survey sample was to consist of the entire uni-
verse of respondents. Each service supplied the Commis-
sion with the total number of respondents in each cate-
gory. Each service, except the Navy, sent questionnaires
to each member in every respondent category. The
Navy sent questionnaires to each member of every re-
spondent category except convening authorities. The
Navy sent questionnaires to convening authorities who
were determined by the Navy to be “substantially in-
volved in convening courts-martial.” This modification
of the Navy convening authorities sample was made
without the coordination of the Commission. The
number of respondents in each category is depicted in
Table 1 as the number of questionnaires distributed. The
response rates were high for all respondent categories
and are reflected in Table 2.

Table 1—Total Number of Questionnaires Distributed and Received.

Staff
Convenin Judge Mili Judges of Trial
Authoritis  Adve.  Judges  CMR Cnsl.  Def Cnsl. Total**
cates
Air Force *181/136 185/166 30726 8/6 23/15 145/114  572/463
Army 427/298 81/75 44/38 14712  191/155 205/135 962/713
Navy 2200/691 227/166 89/59 11/9 113/82 143/95 2783/1102
*24(1061)/691 *er(1644)/
1102
Marine Corps 547/319 32/29 — — 46/26 65/36  690/410
Coast Guard 76/44 11/7 16/13 4/3 25/12 27/17 159/96
3431 536 179 37 398 585 5166
Total** 1488 443 136 30 290 397 2784
*%22292 **24027
1488 2784

*Number Distributed/Number Received.
** Total Number Distributed/Total Number Received.
#* Based on revised figures supplied by Navy in September 1984.
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Table 2—Survey Participation (Percent of Respondent Population) Respondent Category
Convening Staff Milita Jud £
Authori- Judge ry  JuC8etO'  Trial Cnsl. Def.Cnsl.  Total
ties Advogates Judges CMR
(Percent) (Percent) (Percent) (Percent) (Percent) (Percent) (Percent)
Air Force 75 90 87 75 65 90 81
Army 70 93 86 86 81 66 74
NAVY coiivnriinrnsnninnnsssssismessissssssssssssssassesessssssensssss 31 73 66 82 73 66 40
(65)* 67)
Marine Corps 58 91 — — 57 55 59 *
Coast Guard 58 64 81 75 48 63 (60)

* Based on revised figures supplied by Navy in September 1984.

(b) Questionnaires

The questionnaires were drafted by the Working Group
and revised substantially by the Commission and in ac-
cordance with recommendations by DMDC. The Com-
mission approved the questionnaires after detailed con-
sideration of each question.

The questionnaires were pretested for comprehension,
validity of assumptions and completion time. The ques-
tionnaires were approximately equal in length and took
about one hour to complete. No modifications were
made after pretesting. After the questionnaires were ap-
proved by the Comptroller and General Counsel for the
Department of Defense they were printed and distribut-
ed to military justice headquarters activities for each
service.

(c) Field Procedures

The questionnaires were distributed to each service
during the third week of June 1984. Each service was
responsible for ensuring that each member of the re-
spondent population in their service received a question-
naire. The questionnaires distributed to the services con-
tained an explanatory coverletter signed by Chapman B.
Cox, General Counsel for the Department of Defense,
instructions for completion, and the questions. Each
questionnaire was individually numbered to allow ac-
counting for the questionnaire upon its return. Each re-
spondent was instructed to return the completed ques-
tionnaire to the Military Justice Division of the Office of
The Judge Advocate General of the Air Force. Printed
return envelopes were provided to facilitate returns. The
services were given the option of adding a letter to each
of their questionnaires to encourage full participation in
this voluntary survey. The Navy chose to add a letter
instructing their lawyer respondents to send a copy of

their completed questionnaire to “Code 20”, which is the
military justice branch of the Navy Judge Advocate
General’s office. This action was without the coordina-
tion of the Commission.

In mid-August, 1984, each service was notified by the
Air Force Military Justice Division of the specific ques-
tionnaire numbers that had not been received. Each
service, in turn, traced the unreturned questionnaires to
encourage, by phone calls, the completion and return of
as many questionnaires as possible. This procedure was
repeated in mid-September. The survey was completed
on 5 October 1984.

(d) Data Processing

After receipt and accounting, the questionnaires, along
with data entry specifications, were sent to a data proc-
essing contractor. The questionnaires were delivered to
the contractor for data entry in batches on a weekly
basis. Once the data had been entered in the computer,
DMDC provided frequency distributions and cross tabu-
lations.

(e) Data Analysis

Data analysis and preparation of this report were con-
ducted by four members of the Commission’s Working
Group: Captain William M. Burd, Air Force representa-
tive and Working Group Chairman, Major Gary V.
Casida, Army representative, Major Jeffrey C. Tuomala,
Marine Corps representative, and Lieutenant Donna L.
Seremet, Navy representative. The following abbrevia-
tions are used in this analysis: CA—convening authority;
SJA—staff judge advocate; MJ—trial military judge;
CMRJ—Court of Military Review judge; TC—trial
counsel; DC—defense counsel; USA—Army; USN—
Navy; USMC—Marine Corps; USAF—Air Force;
USCG—Coast Guard.
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PART TWO—ANALYSIS OF THE DATA

II. GUARANTEED TERMS OF OFFICE FOR
MILITARY JUDGES (TENURE)

A. The Bottom-Line Questions (CA Q. 37, 38; SJA Q.
37, 38; MJ Q. 38, 39; CMRIJ Q. 43, 44; TC Q. 36 37;
DC Q. 38, 39):

The majority of military judges, Court of Military
Review judges, trial counsel and defense counsel from
all services (except Navy military judges and CMR
judges and Coast Guard trial counsel favor some provi-
sion for guaranteed terms of office for both CMR judges
and military judges. On the other hand, the majority of
convening authorities and staff judge advocates from all
services (except Navy staff judge advocates) do not favor
some provision for guaranteed terms of office for both
CMR judges and military judges. Trial counsel and de-
fense counsel registered the highest number of responses
in favor of a guaranteed length of service, but there was
considerable variance registered from service to service.

1. Percent favoring some provision for guaranteed
terms of office for CMR judges:

USA USN USMC USAF USCG Total

CA 4 47 48 38 42 46
SJA 25 63 47 36 25 46
MJ 74 40 61 52 57 56
CMRJ 83 10 — 50 50 50
TC 68 79 63 60 42 68
DC 73 76 84 85 60 78

2. Percent favoring some provision for guaranteed
terms of office for military trial judges:

USA USN USMC USAF USCG Total

CA 34 38 39 34 4 37
SJA 21 58 47 32 38 42
MJ 76 38 61 56 64 58
CMRJ 67 10 — 50 50 43
TC 58 73 53 60 50 61
DC 68 77 77 77 81 74

B. Length of Guaranteed Term (CA Q. 30-32; SJA Q.
29-31; MJ Q. 30-32; CMRJ Q. 34-36; TC Q. 28-30;
DC Q. 29-31):

Selectors for guaranteed term of office were “normal
tour length”, “3-5 years”, “6-10 years”, and “over 10
years”. Because the overwhelming choice of all catego-
ries of respondents was “normal tour length” or “3-5

years” for all types of judges, only those responses are
charted below. However, a significantly greater number
of respondents favor 3-5 year terms for CMR judges
than for GCM or SPCM judges, and a larger percentage
of respondents preferred 3-5 year terms for GCM judges
than SPCM judges. While convening authorities consist-
ently preferred a normal tour length for all judges, most
judge advocates (with the notable exception of CMR
judges preferred a 3-5 year term for CMR judges but a
normal tour length for SPCM judges.
1. Percent favoring normal tour length/3-5 year term of-
service for CMR judges if such terms were enacted:

USA USN USMC USAF USCG Total
CA 59/33 56/34 65/27 65/26 49/41 59/32
SJA 42/51 26/46 50741 36/53 75/0  35/48
MJ 13/47 38/48 39/44 40/48 64/36 34/46
CMRJ 17742  80/10 — 50717 10070 50723
TC 24/51 20748 29/54 20/53 42/50 24/51
DC 22/42 21748 21769 19/57  7/53 20/51

2. Percent favoring normal tour length/3-5 year term of
service for GCM judges if such terms were enacted:

USA USN USMC USAF USCG Total
CA 68/28 62/32 69/28 66/29 54/39 65/30
SJA 52/41 34/47 53/41 46/43 75/25 43/44
M) 21729 43/40 56/22 40/44 79/21 42/34
CMRJ 17/67 80720 — 67/33 100/0 53740
TC 35/46  26/45 37/39 33/47 50/50  34/45
DC 33/39  27/50 31/59 32/54 25/56 31/48

3. Percent favoring normal tour length/3-5 year term of
service for SPCM judges if such terms were en-

acted:
USA USN USMC USAF USCG Total
CA 77721 70727  75/23 74/22  56/39 72/25
SJA 75/24 47/45 74/26 54/41 75/25 56/39
MJ 66/32 81/14 61733 50/46 86/14 69/27
CMRJ 92/8 90/10 — 67/33 100/0 87/13
TC 59/35 43/41 53/40 47/53 58/42 54/38
DC 46/41 42/44 S51/41 46/44 40/60 45/43

C. Command Influence on Judges (CA Q. 21-24; SJA Q.
12-17; MJ Q. 13-18; CMRJ Q. 11-22; TC Q. 11-16;
DC Q. 12-17.
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tary judges and CMR judges, few judge
aware of situations in which a military
«d with reassignment or actually reas-
is decision, and it is impossible to tell
cases are actually involved or if the
nate. The majority of respondents in-
ad only heard of it happening once
ing majority responded either once

immber of respondents, including 26
ng authorities, were aware of in-
convening authority or subordinate
criticized a military judge directly
ugh the military judges superior for
ion. Once again, the great majority
respondents answered that they had
lents only once or seldom. However,
that the criticism affected subsequent
military judges answering that subse-
. were known to have been affected in
of the instances. A large number of re-
d that they did not know whether

s had been affected.
of instances in which a military judge
with reassignment or actually reas-

of his decisions:

USA USN USMC USAF USCG Total

CA
SJA

CMRJ
DC

[N

9 8 15 18 0 12
21 24 24 36 21 25
25 10 — 33 100 24

4 6 2 13 33 6

4 9 8 8 19 7

t answering yes to 1 above who responded
happened only once/seldom:

USA USN USMC USAF USCG Total

38/52  50/50 68/29 100/0 54/42
75/25 90/10  33/67 65/29

— 100/0 100/0 57/43

100/0  50/50  75/0 71725

75/25 43/50 67/33  50/39

“ a convening authority or subordi-
= commander criticizing a military
indirectly or through the military
it court-related decisions:

USA USN USMC USAF USCG Total

CA 25 27 28 20 26 26
SJIA 32 56 65 38 38 46
MJ 61 88 65 68 86 74
CMRJ 50 80 - 0 100 53
TC 24 55 38 60 50 36
DC 37 45 38 58 69 46

4. Percent answering yes to 3 above who responded
that it happened only once/seldom:

USA USN USMC USAF USCG Total

CA 14/59 22/49 13/51 37/48 33/42 20/51
SJA 20752  22/41  26/43 30/57 50/25 25/46
M) 9/74 27/46 0/70 41/41 58/33  26/43
CMRJ 33/16 12/25 — 100/0  0/50 24/24
TC 39732 25/39 20/53 25/38 67/17 32/37
DC 15/36  25/27 27/53 30/31 36/36 25/34

5. Percent of cases in which a convening authority
criticized a judge that affected/did not affect the mili-
tary judge’s subsequent decisions:

USA USN USMC USAF USCG Total

CA 5748 3744 5/49 8/27 9745  4/44
SJA 4/71  7/53 0/68 8/53 0/60  6/58
MJ 4/74  3/62 0/55 6/65 8742  4/62
CMRJ 0/83  0/50 — 0/100 0/0  0/59
TC 5/73 13/64 7/60  0/75  0/67 8/68

DC 9/46 15/33 0/38 5/38  0/75 8/41

D. A More Fair and Independent Judiciary? (CA Q. 25,
26; SJA Q. 18, 19; MJ Q. 19, 20; CMRJ Q. 23, 24; TC
Q. 17, 18; DC Q. 18, 19):

The majority of all categories of respondents, except
trial counsel and defense counsel, believed that a guaran-
teed term of office would not or would only slightly
create the appearance of a more independent and fair
military judiciary. The other respondents answered that
it would “somewhat” or “greatly” increase the appear-
ance of fairness and independence.

However, a much larger number in all categories be-
lieve a guaranteed term of office would make no or only
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a slight contribution to the actual independence and fair-

ness of the military judiciary.

1. Percent believing a guaranteed term of office would
not at all/slightly create the appearance of a more in-
dependent and fair military judiciary:
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USA USN USMC USAF USCG Total
CA — — — — — —
SIA 35 55 36 49 63 48
MJ 50 83 39 48 50 58
CMRJ - - — — — —
TC 20 36 35 47 17 27
DC 18 20 18 29 31 2

USA USN USMC USAF USCG Total
CA 40/32 37727 39/29 37/37 42/33  38/30
SJA 41741 23726 24/33 30/31 25/50 28/31
MJ 13721 12740 17/39 12744 21/36 14/35
CMRJ 0/25 40/60 — 33/17 0/50 20737
TC 20735 18720 20727 20/20 17/33  19/29
DC 15729 14720 8/21 13729 13/13  13/25

2. Percent believing a guaranteed term of office would
not at all/slightly actually create a more independent

and fair military judiciary.

USA USN USMC USAF USCG Total
CA 61/23 52/26 51727 59/28 63/26 55/26
SJIA 71727 39/34 47/35 54/35 50/38 50/33
M) 42721 45726 50/28 40/32 43/43 44/28
CMRJ 25/33  100/0 —  33/1 50/0 53/17
TC 43/31 31730 44729 40/20 42725 40/30
DC 27/29 20/27 13/41 20/40 19/38 22/33

2. Percent responding that guaranteed terms of office
would make their view of military judge assignment
no different/somewhat more attractive:

USA USN USMC USAF USCG Total
CA — — - - — -
SJIA 73/15  45/36 61721 67/22 38/38  58/27
MJ 45/32  60/29 61/28 S56/32 51/36 55/31
CMRJ  33/33  90/10 —  61/17 0/100 57/27
TC 45/30 38/41 34/34  61/20 50/17 32/43
DC 33/36  33/44  36/41 36/43 19/56 34/41

3. Percent responding that an 0-6 assignment as mili-
tary judge/CMR judge is career enhancing for com-
petition for selection to flag or general officer rank:

E. Military Judgeship and Career Enhancement (SJA Q.
23-27, 33; MJ Q. 24-28, 34; CMRJ Q. 28-32, 38; TC Q.
22-26, 32, DC Q. 23-27, 33):

The number answering that they viewed assignment as a
military judge as not very career enhancing varied great-
ly from service to service and between the different cat-
egories. Military judges view assignment as judge more
negatively than any other category in terms of career
enhancement. For the overwhelming number of staff
judge advocates, military judges, and CMR judges, guar-
anteed terms of office would make no difference or only
somewhat more attractive their view of military judge
assignment. Trial counsel and defense counsel, who view
military judge assignment less negatively than other cat-
egories, would be even more favorably attracted to serv-
ing as judges.

Although there are some mild exceptions, assignment
of an 0-6 as a military judge or CMR judge is consid-
ered by very few as career enhancing for competition
for selection to flag or general officer rank. Assignment
as a judge was viewed in radically different terms if
there were flag or general officer billets on the CMR or
the Court of Military Appeals.

1. Percent stating that they view assignment as a mili-
tary judge as not very career enhancing:

USA USN USMC USAF USCG Total
CA — — - — - —
SJIA 85 19 3/26  4/1 O/13  3/9
MJ o3 0/0 O/11 40 0/7  1/3
CMRJ 0/0  0/11 — o17 o0 o7
TC 923 /18 1/2  0/0  0/8  8/20
DC 7717 10720 15/26 13/17  0/13  10/18

4. Percent responding that a flag or general officer
billet on Court of Military Review/Court of Military
Appeals would make judicial duty more career en-

hancing:

USA USN USMC USAF USCG Total
CA — — — — — —
SJA 71/72  84/78 74/71 75/67 63/50 78/72
MJ 63/74 64/55 83/88 84/52 50/50 69/63
CMRJ 56/50 80/80 — 83/50 0/0 67/57
TC 61/58 70/68 71/68 87/80 50/33 65/62
DC 57/46 68/62 79/77 82/71 63/38 69/59

F. Adverse or Negative Influence on Quality of the

Judiciary? (CA Q. 27-29, 33; SJA Q. 20-22, 32; MJ Q.
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21-23, 33; CMRJ Q. 25-27, 37; TC Q. 19-21, 31; DC
Q. 20-22, 32):

Except for defense counsel, the majority of all categories
of respondents stated that military judge experience with
a guaranteed term of office would not or would only
slightly contribute to a more professionally competent
judiciary. An even larger majority of all categories re-
sponded that guaranteed terms of office would have no
effect or only be somewhat more attractive in drawing
highly competent lawyers to the judiciary.

A very large number of respondents (ranging from
30% of defense counsel to 56% of convening authori-
ties) feared that guaranteed terms of office would create
a risk of protecting irresponsible judges. Concern that
guaranteed terms of office would give too much inde-
pendence to military judges was much less widespread,
however, it remains a concern to 40% of the convening
authorities.

A very wide majority of all categories favored a pro-
bationary period for new judges on guaranteed terms of
office.

1. Percent responding that military judge experience
with a guaranteed term of office would rot at all/
slightly contribute to a more professionally competent
military judiciary:
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USA USN USMC USAF USCG Total

CA 57/42 55/39 58/40 53/39 54/34 56/40
SJA 67/42 44/13 50726 48/26 12/13 49/24
MJ 16/11 36/5 39/17 28/8 /14 26/9
CMRJ 17/8  50/30 —  50/17 0/0 33/17
TC 46/21 32/7 55/15  60/33  42/8 44/17
DC 38/13  25/13  36/15 25/9 3176  30/12

USA USN USMC USAF USCG Total
CA 55/26 44/24 42/28 47/35 32/34 46/26
SJA 48/33 27/25 38/26 38/34 25/38 35/30
MJ 32/26 45/24 44/0 48/20 29729 40/21
CMRJ 25/17  78/22 — 50/0  0/50 45/17
TC 27/25 16/20 21/26  40/0 25/42  26/23
DC 19726 16/18 12/10 14/29 6/25 17/25

2. Percent responding that a guaranteed term of office
would have no effect/be somewhat more attractive in
drawing highly competent lawyers to the judiciary:

4. Percent favoring a probationary period for new
judges on a guaranteed term of office:

USA USN USMC USAF USCG Total
CA 79 79 74 82 78 78
SJA 86 69 74 79 50 75
MJ 61 71 67 76 57 67
CMRJ 83 70 — 67 50 73
TC 78 68 76 87 58 75
DC 75 65 64 76 50 7

G. Special Privilege and Protection (CA 34-36; SJA Q.
34-36; MJ Q. 35-37; CMRIJ Q. 40, 41; TC Q. 33-35;
DC Q. 34-36):

All categories disfavored any provision providing man-
datory selection for promotion from the primary zone
regardless of the quality of the military judges perform-
ance. Greater concern was expressed among Marine
Corps and Coast Guard respondents than their counter-
parts that mandatory selection would greatly affect rela-
tions between judge advocates and other officers.

The majority of convening authorities (87%) and staff
judge advocates (58%) disfavor greater protection for
military judges than other officers who depend upon in-
dependence of action in the performance of their duties.
1. Percent favoring mandatory selection for promotion

of military judges from the primary zone regardless
of the quality of the military judge’s performance:

USA USN USMC USAF USCG Total USA USN USMC USAF USCG Total
- - - — - — CA 5 6 6 7 4 6
42/41 50/35 50/36 38/63 52/37 SIA 1 11 6 4 25 7

62/29 56/22 64/24 11729 56/31 MJ 16 10 6 12 14 12

70/10 — 50/33 0/100 37/37 CMRJ 50 0 — 0 50 23

27/54 44/41 50/36 50/33 40/43 TC 7 9 10 27 25 9

32/43  41/44 31/51 38/50 32/49 DC 9 15 13 23 13 15

that guaranteed terms of office
ficant risk of protecting irresponsi-
res too much independence:

2. Percent responding that mandatory selection provi-
sions would greatly/somewhat affect the general rela-
tionship between judge advocates and other officers:
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USA USN USMC USAF USCG Total
CA 40/28 49/26 60/20 50725 61/19 50/25
SJA 48/28 33/29 68/21 44/30 25/13 42/28
MJ 32729 31/45 33728 12/52 43/36 29/39
CMRJ 17725  70/10 — 50/17 50/50 43/20
TC 21733 17730 40/33 20/40 42725 23/32
DC 13/32 12728 21726 13/19 25/31 14/27

3. Percent responding that military judges should enjoy
greater protection in their offices than other officers
who also depend upon independence of action in the
performance of their duties, such as chaplains, doc-
tors and inspectors general:

USA USN USMC USAF USCG Total

CA 16 12 15 12 14 13
SJA 36 50 35 37 38 42
MJ 68 67 50 48 43 59
CMRJ 58 30 — 67 100 53
TC 51 55 39 73 33 51
DC 69 68 59 78 69 70

II1. SENTENCING ONLY BY MILITARY JUDGES
IN NONCAPITAL CASES

A. Questionnaire Design

The questions in this section were designated to test a
variety of facets of court-martial sentencing. Among
these facets were: the awareness of judges and members
of the disciplinary impact of their sentences; whether
judges or members are more consistent in their sen-
tences; court-martial duty for members; knowledge of
the administrative impact of sentences; the importance to
accused and the unit of sentencing by members; the dy-
namics of member sentencing; and other possible sen-
tencing alternatives. The last question in this section of
each questionnaire asked whether or not the respondent
favored mandatory sentencing only by military judges.

B. The Bottom Line Question (CA Q. 70; SJA Q. 72;
MJ Q. 73; CMRJ Q. 72; TC Q. 72; DC Q. 79):

As groups of respondents, only convening authorities
and defense counsel (except Coast Guard defense coun-
sel) opposed mandatory judge alone sentencing. Both
groups of judges (except Navy CMR judges) most heav-
ily favor the proposal. Staff judge advocates (except
Army) favored it less heavily, and trial counsel favored
it only slightly. Air Force and Coast Guard trial counsel
favored the proposal more than the other services’ trial
counsel. Navy and Marine Corps defense counsel favor
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the proposal least among defense counsel, even though
historical data show that Navy and Marine Corps ac-
cused select trial by judge alone more often than ac-
cuseds in the other services. These responses are shown
below (percentage favoring mandatory trial by military
judge alone):

USA USN USMC USAF USCG Total

CA 23 40 27 30 50 33
SJA 46 67 ! 62 100 62
MJ 71 88 83 60 86 77
CMRJ 67 40 — 83 100 63
TC 57 57 56 67 83 58
DC 31 29 22 38 56 33

C. Military Judge and Court Members Familiarity with
the Command (CA Q. 39-42; SJA Q. 41-44; MJ Q. 43-
47, CMRJ Q. 45-48; TC Q. 41-44; DC Q. 43-46):

Convening authorities believed that military judges were
“slightly” or “somewhat” informed about local military
events and problems. All lawyer respondents felt that
military judges were more informed than did convening
authorities. The responses about whether military judges
were aware of the disciplinary impact of their sentences
on the command roughly followed the same pattern.
Judges rated their awareness highest of all groups. All
groups generally felt that officers detailed as court mem-
bers were aware of the disciplinary impact of their sen-
tences, although trial and appellate judges down rated
them somewhat on this question. When asked whether
sentences adjudged by judges or members more fairly
reflected the sense of justice of the community, conven-
ing authorities and defense counsel (except Air Force
and Coast Guard defense counsel) selected court mem-
bers’ sentences. All other groups selected judges’ sen-
tences, with trial judges having the most confidence in
their own sentences. Trial judges indicated that they
agreed closely with the members’ sentences roughly
about half the time (MJ Q. 47).

D. Sentence Appropriateness (CA Q. 43, 44, 46; SJA Q.
45, 46, 50; MJ Q. 48, 49, 52, CMRJ Q. 49, 50, 53; TC
Q. 45, 46, 50; DC Q. 47, 48, 52):

When asked how often member courts’ sentences and
military judges’ sentences were inappropriately harsh or
lenient, convening authorities generally rated members
and judges about equal, although Air Force convening
authorities felt that members gave inappropriate sen-
tences slightly more often then did judges. All lawyers
groups, particularly judges, felt that members gave inap-
propriate sentences more often than judges, with defense
counsel coming closest to calling them equal in this area.
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When asked directly whether members or judges could
better adjudge appropriate sentences, only convening au-
thorities favored members. Most lawyer groups favored
judges’ sentences for appropriateness overwhelmingly.
Defense counsel, even though strongly opposed to man-
datory judge alone sentencing, agree, on a margin of
about two-to-one, that military judges can better deter-
mine appropriate sentences.

Percentage who believe that military judges/court
members/no difference can better determine an appropri-
ate sentence:

USA USN USMC USAF USCG Total
CA 25/56/19 36/43/21 24/50/26 37/44/19 43/48/10 31/47/21
SJA 50/18/32 74/ 6/21 76/ 3/21 65/16/20 81/ 0/13 67/11/21
MJ 84/3/14 90/5/5 89/6/6 88/0/12 93/0/7 88/3/9
CMRJ 75/17/ 8 60/ 0/40 — 67/ 0/33 100/0/0 70/ 7/23
TC 54/18/27 59/19/22 59/22/20 73/20/ 7 75/17/ 8 57/19/24
DC 46/28/26 52/24/23 49/28/23 55/21/25 50/31/19 50/25/25

E. Knowledge of Ramifications of Sentences upon the
Accused, the Corrections System, and the Command (CA
Q. 45; SJA Q. 49; MJ Q. 51; CMRJ Q. 52; TC Q. 49;
DC Q. 51):

Respondents were asked which sentencing authority had
the most knowledge of the ramifications of sentences im-
posed and were given choices of “officer panels,” “offi-
cer and enlisted panels,” “military judges,” and “all
equally qualified.” Convening authority narrowly select-
ed officer and enlisted panels (except Air Force conven-
ing authorities, who selected judges), with the other two
selectors about even. All lawyer groups, however, over-
whelmingly selected judges.

F. Member Sentencing as a Check on Judge Sentencing
(SJA Q. 47; MJ Q. 50; CMRJ Q. 51; TC Q. 47; DC Q.
49):

There is a common perception that military judges are
influenced not to exceed the sentences adjudged by
members in similar cases so as not to discourage requests
for judge alone trials. One question tested this perception
among lawyers by asking whether judges moderate their
sentences for this reason. All groups except CMR judges
and Marine Corps staff judge advocates agreed that they
do.

G. Selection of Court Members and Importance of Court
Duty (CA Q. 47-50, 52, 53; SJA Q. 51-54; MJ Q. 53,
54; CMRJ Q. 54-55; TC Q. 51, 52; DC Q. 53, 54):

Several questions tested perceptions of the “quality” of
court members, the importance of court member duty,
and the value of court duty to the court members. All
groups believed that the “best qualified” personnel were
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sometimes or usually selected for duty, although the
lawyers who actually see them in court (military judges,
trial counsel and defense counsel) had a slightly lower
opinion of members’ qualifications. Convening authori-
ties and staff judge advocates generally thought that
members were “seldom” or “sometimes” selected based
primarily upon their relative expendability. The other
groups thought that expendability played a slightly
greater role in member selection. Convening authorities
overwhelmingly believed that court duty better prepares
junior officers for leadership. Convening authorities and
staff judge advocates agree that court duty is not as im-
portant as combat operations, but is nearly as important
as peacetime training.

H. Mandatory Judge alone Sentencing as Depriving
Accuseds of a Substantial Right (CA Q. 54, 55; SJA Q.
57, 58; MJ Q. 57, 58; CMRIJ Q. 56, 57; TC Q. 55, 56;
DC Q. 57, 58):

All respondents, except defense counsel, agreed over-
whelmingly that elimination of member sentencing
would not deprive accuseds of a substantial right. When
asked whether elimination of the option would appear to
deprive accuseds of a substantial right, however, the re-
sponses became mixed. Convening authorities (except
Air Force) narrowly said no. Staff judge advocates were
about evenly divided. Military judges (except Air Force)
and CMR judges said no. Trial counsel (except Air
Force) and defense counsel (overwhelmingly) felt that it
is perceived as a substantial right. Defense counsel also
view the option as a substantial right.

Percentage who believe that mandatory judge alone
sentencing would deprive/appear to deprive accused of a
substantial right:

USA USN USMC USAF USCG Total
CA 22/42  17/38 26/40 25/44 14/36 21/40
SJA 33748 31/54 18/26 27/49 0/0 29748
MJ 21734 12/26 6/22 24/52 21/46 17/35
CMRJ 8/37 30/40 — 17717 0/50 17/34
TC 30/51  38/49  34/54 13727 17/33  31/49
DC 71/84 74/80 79/82 58/68 31/44 67/77

I. Consistency of Military Judges’ Sentences Compared
to Members’ Sentences (CA Q. 56; SJA Q. 62; MJ Q.
60; CMRJ Q. 59; TC Q. 60; DC Q. 62):

All groups (except Navy CMR judges, who split evenly)
agreed overwhelmingly that military judge sentencing is
more consistent in similar cases than member sentencing.
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J. Impact of Mandatory Judge alone Sentencing on
Command Authority (CA Q. 58-61; SJA Q. 59, 60; MJ
Q. 62-65; CMRJ Q. 61-64; TC Q. 57, 58, 61, 62; DC
Q. 59, 60, 63, 64):

Several questions were designed to test whether depriv-
ing members of sentencing authority would deprive the
command of authority or be perceived adversely by
nonlawyer officers. All groups agreed that mandatory
judge alone sentencing would not deprive the command
of important powers, but convening authorities from the
Army, Marine Corps and Air Force, as well as Army
staff judge advocates, believed that it would appear that
command authority had diminished. All groups believe
that adoption of this proposal would cause slight resent-
ment among commanders against military judges, but all
groups rejected a suggestion that this resentment might
cause judges to render inappropriate sentences. Finally,
convening authorities rejected overwhelmingly any re-
duction of commanders’ responsibility and authority in
military justice matters.

K. “Compromise” Sentences (SJA Q. 61; MJ Q. 59;
CMRJ Q. 58; TC Q. 59; DC Q. 61):

The lawyer respondent groups were asked whether
doubts as to guilt among members ever resulted in com-
promises on sentences. All groups generally opined that
compromises ‘“sometimes” occur.

L. Give the Accused Forum Options on Both Findings
and Sentencing (CA Q. 65; SJA Q. 67; MJ Q. 68;
CMRJ Q. 67; TC Q. 65; DC Q. 74):

As one alternative to the primary proposal, respondents
were asked whether accuseds should be allowed to exer-
cise independent forum options on both findings and sen-
tence. All groups except defense counsel rejected it
overwhelmingly. Defense counsel approved it over-
whelmingly.

M. Mandatory Minimum Sentences (CA Q. 66; SJA Q.
68; MJ Q. 69; CMRIJ Q. 68; TC):

Defense counsel approved it overwhelmingly.

M. Mandatory Minimum Sentences (CA Q. 66; SJA Q.
68; MJ Q. 69; CMRJ Q. 68; TC):

N. Allow the Military Judge To Determine the
Sentencing Authority (CA Q. 67; SJA Q. MJ Q. 70;
CMRIJ Q. 69; TC Q. 67; DC Q. 76):

All groups also soundly rejected a modification of man-
datory judge alone sentencing which would have al-
lowed the military judge the discretion to send the case
for sentencing to the members where members had de-
cided the findings.
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0. Sentencing Guidelines (CA Q. 68, 69; SJA Q. 70, 71;
MJ Q. 71, 72; CMRJ Q. 70, 71; TC Q. 69, 70; DC Q.
77, 78):

All respondents were asked whether sentencing guide-
lines should be adopted in the military if they are adopt-
ed in federal courts, and, if adopted, whether this is a
substantial argument for mandatory judge alone sentenc-
ing. Convening authorities narrowly oppose guidelines,
as well as defense counsel (except Air Force defense
counsel). Navy and Air Force CMR judges also disfavor
them. Staff judge advocates had no clear preference.
Neither did trial judges, except Air Force military
judges (opposed) and Coast Guard military judges (fa-
vored). Trial counsel broadly supported guidelines.
However, all groups saw guidelines as supporting adop-
tion of mandatory judge alone sentencing, except con-
vening authorities (narrowly) and defense counsel
(except Air Force and Coast Guard).

P. Random Selection of Members (CA Q. 63, 64; SJA
Q. 65, 66; MJ Q. 66, 67; CMRJ Q. 65, 66; TC Q. 63,
64; DC Q. 65, 66):

Respondents were also asked whether mandatory judge
alone sentencing should also lead to random selection of
court members, as well as limitations on randomness. All
groups except defense counsel rejected random selection
overwhelmingly. All groups would also preserve current
qualifications such as experience and age in any random
selection system, except defense counsel, who would
only require members to be senior to the accused.

Q. Bargaining Leverage (TC Q. 68; DC Q. 70):

Trial counsel generally thought defense counsel “some-
times” used the power of requesting trial by judge alone
as bargaining leverage for pretrial agreements, but de-
fense counsel generally said they *“seldom” do.

R. Trial Preparation

Both trial counsel and defense counsel believed that
mandatory judge alone sentencing would have little
effect on their trial preparation, although many trial
counsel believed that their preparation requirements
would decrease.

S. Agreement of Defense Counsel and Accused on
Requesting Judge alone Trials (DC Q. 67, 68):

More than half of defense counsel recommend trial by
judge alone more than half the time, with the Navy and
Marine Corps having the highest rate. Almost all defense
counsel say that their clients follow their forum recom-
mendation over 75% of the time.

Percentage of cases in which defense counsel recom-
mend trial by military judge alone:
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USA USN USMC USAF USCG Total

None 2 2 0 4 13 3
Less

than

10% 6 1 10 16 25 9
10-25% 7 5 13 18 25 11
26-50% 27 7 5 25 19 19
51-75% 42 29 49 25 6 33
76-

100% 16 56 23 12 13 26

T. Basis for Judge alone Decision (DC Q. 69).

Defense counsel say that sentencing considerations are
much more important than findings in forum selections.
Percentage of defense counsel who say decisions to re-
quest trial by military judge alone are based primarily

upon findings/sentence/no difference considerations:
USA USMC USAF USCG

USN Total

DC 10/62/28 21/57/22 21/57/28 11/65/25 25/56/19 14/60/25

U. Impact of Adoption of the Proposal on Forum
Selection Decisions (DC Q. 72, 73):

About half of defense counsel believe that adoption of
the proposal will have no significant effect on the deci-
sion to request trial by judge alone, while less than half
opined that it would decrease such requests. Few believe
it will increase such requests. On the other hand, defense
counsel see no impact of this proposal to the decision to
request enlisted members on the court.

V. Conclusions

Generally, only convening authorities and defense coun-
sel as groups oppose mandatory judge alone sentencing.
All other groups (all lawyers) favor it to varying de-
grees. The phenomenon of convening authorities and de-
fense counsel being aligned on the same side of a ques-
tion against the other groups was seen in several areas.
Alternative suggestions to the proposal were generally
rejected, including two alternatives which were exten-
sions of the primary proposal. Generally, the respond-
ents believe that adoption of the proposal would have
little effect on trial preparation or forum selection.

IV. POWER OF SUSPENSION FOR MILITARY
JUDGES AND COURTS OF MILITARY REVIEW
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A. Questionnaire Design

The questions in this area were designed to test a variety
of perceptions and concerns relevant to suspension
power. Among the perceptions tested were: the frequen-
cy of military judge suspension recommendations and
the frequency with which they are followed; the adequa-
cy of information available to a trial judge or appellate
court; the effect of military judge suspension power
upon commanders’ authority; and the sufficiency of mili-
tary judges’ experience. Other concerns tested included:
the connection, if any between military judges’ authority
to sentence and the authority to suspend sentences;
whether judges, if given suspension power, should be
able to set additional terms for the suspension; and who
should be empowered to vacate a suspension imposed by
a military judge or CMR. The last four questions in this
section of the questionnaire asked the respondents
whether military judges should have the power to sus-
pend sentences imposed by courts-martial members;
whether they should have the power to suspend their
own sentences; whether CMRs should have the power
to suspend sentences and whether courts-martial mem-
bers should have the power to suspend their own sen-
tences.

B. The Bottom-Line Questions

1. Whether military judges should have the power to
suspend members’ sentences (CA Q. 85; SJA Q. 87;
MIJ Q. 89; CMRIJ Q. 86; TC Q. 88; DC Q. 96):

A majority of convening authorities, staff judge advo-
cates and trial counsel, regardless of service, oppose the
proposal. The majority of military judges and CMR
judges, with the exception of Marine Corps trial judges
and Army appellate judges, are also opposed. A majority
of defense counsel in each service favored granting such
power to military judges.

Percent favoring military judges’ power to suspend
members’ sentences.

USA USN USMC USAF USCG Total
CA 13 17 11 12 17 14
SJA 19 38 32 21 25 29
MJ 39 31 50 28 14 34
CMRJ 67 30 — 17 0 43
TC 25 49 22 20 33 31
DC 68 80 82 81 69 76

2. Whether military judges should have the power to
suspend their own sentences (CA Q. 86; SJA Q. 88;
MJ Q. 90; CMRIJ Q. 87; TC Q. 89; DC Q. 97):
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Most respondents favored the proposal which would
enable military judges to suspend their own sentences.
The only exceptions were Air Force convening authori-
ties, Army staff judge advocates, Marine Corps and
Coast Guard military judges and Marine Corps and Air
Force trial counsel.

Percent favoring military judges’ suspension of own
sentences.

USA USN USMC USAF USCG Total
CA 55 58 45 49 55 54
SJA 41 72 ! 52 75 59
MJ 97 93 39 64 36 86
CMRJ 83 50 — 50 100 67
TC 57 75 49 40 67 60
DC 96 96 92 96 94 96

3. Whether CMRs should have suspension power (CA
Q. 87; SJA Q. 89; MJ Q. 91; CMRJ Q. 88; TC Q.
90; DC Q. 98):

A majority of convening authorities, staff judge advo-
cates and trial counsel, with the exception of Coast
Guard staff judge advocates and Navy trial counsel
oppose the proposed granting of suspension power to
CMRs. CMR judges generally are equally divided on
the issue, except for the majority of Army CMR judges
who favor it. A majority of Army, Navy and Air Force
trial judges also favor the proposal; a majority of Marine
Corps and Coast Guard judges oppose it. A majority of
defense counsel of each service favor suspension power
for CMRs.

Percent favoring suspension power for CMRs.

USA USN USMC USAF USCG Total

CA 48 48 35 45 39 45
SJA 19 42 32 39 62 36
MJ 53 60 39 64 36 53
CMRJ 75 50 — 50 50 60
TC 45 52 24 27 33 43
DC 81 79 67 84 69 80

4. Whether court-martial members should have the
power to suspend their own sentences (CA Q. 88;
SJA Q. 90; MJ Q. 92; CMRJ Q. 89; TC Q. 91; DC
Q. 99):

The majority of all respondent categories, other than
defense counsel, opposed the proposal that court mem-
bers be granted suspension powers. Notable exceptions
to this opposition were the responses of a majority of
Navy and Coast Guard convening authorities and staff
judge advocates and Navy trial counsel.

Percent favoring court members’ suspension power.
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USA USN USMC USAF USCG Total
CA 43 49 33 39 57 43
SJA 20 51 50 27 62 38
MJ 45 43 35 24 29 37
CMRJ 42 30 — 33 100 40
TC 40 54 35 7 18 41
DC 87 89 77 81 81 85

C. Frequency of Suspension Recommendations (CA Q.
71; SJA Q. 73; MJ Q. 74; TC Q. 73; DC Q. 80):

The respondents were asked to give an approximation of
the number of cases which they either tried or reviewed
in which a military judge made a suspension recommen-
dation. The most common answers among the respond-
ents were “0%” and *“1-5%.” Notable exceptions were
Navy and Coast Guard judges, a plurality of whom
placed the percentage at *6-10%"" as did Marine Corps
trial counsel Coast Guard defense counsel, a plurality of
whom stated “Over 15%” and Army, Marine Corps and
Coast Guard convening authorities, a plurality of whom
stated “Don’t Know.”

USA USN USMC USAF USCG Total

CA 48 58 44 48 44 53
SJA 76 54 50 85 43 78
MJ 76 43 83 76 50 64
TC 89 58 52 9 63 75
DC 77 58 67 81 3 70

D. Frequency with which Recommendations Are Followed
(CA Q. 72; SJA Q. 74, MJ Q. 75; TC Q. 74; DC Q.
81):

It is difficult to determine from the data received, the
percentage of recommendations actually followed. This
difficulty stems from the inconsistencies between the
“0%" responses to the previous question and the *“no
recommendations” responses to the second question.
When coupled with the observation of a low number of
“0%" responses to this question, this would seem to in-
dicate that many respondents misinterpreted the term
“no recommendations” as meaning no recommendations
followed vice no recommendations made as was intend-
ed by the drafters of the survey. Despite the inconsisten-
cies noted, the majority of responses, regardless of serv-
ice or class of respondent fell within the “no recommen-
dations,” “0%" or ““1-25%" parameters.

Percent responding ‘“no recommendations,” *“0%" or
“1-25%.”
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USA USN USMC USAF USCG Total USA USN USMC USAF USCG Total
CA 87 83 84 82 97 8 CA 19 20 20 30 19 21
SJA 85 72 7 81 67 78 SJA 30 45 38 32 100 38
M) 89 90 71 65 57 79 MJ 61 62 50 32 64 55
TC 89 87 78 84 75 86 CMRJ 33 20 — 17 100 30
DC 90 87 66 89 62 74 TC 47 47 41 20 33 44
DC 79 81 74 74 69 77

E. Effect of Trial Judge’s Perception of the Likelihood
that his Recommendation Will Be Followed on the
Decision To Recommend Suspension (MJ Q. 76):

The additional question, posed only to military judges
sought to elicit opinions on the effect of their percep-
tions on whether a recommendation would be followed
in determining whether to make a recommendation that
a sentence be suspended. Only the majority of Marine
Corps and Air Force judges indicated that they never
considered the likelihood that their recommendations
would be followed. A majority of respondents, with the
exception of Army judges, answered either “never” or
“seldom.” A majority of Army judges respondent be-
tween “sometimes” and “always” inclusive.

1. Percent responding “never” or “seldom.”

USA USN USMC USAF USCG Total

M) 37 52 88 52 78 54

2. Percent
“always.”

responding ‘“‘sometimes,” “‘usually” or

USA USN USMC USAF USCG Total

MJ 64 46 12 47 21 46

Information Available to Military Judges
v Q. 75; MJ Q. 77; CMRIJ Q. 73; TC Q.

-y judges and defense counsel, with
Force judges, believed that judges
»n upon which to base a suspen-
» of all other respondent catego-
of Coast Guard CMR judges,
advocates, and Army trial coun-
udges do not have adequate in-

res have adequate information.

G. Does the Convening Authority Have Better
Information? (CA Q. 74; SJA Q. 76; MJ Q. 78; CMRJ
Q. 74; TC Q. 76; DC Q. 83):

A majority of all respondents, with the exception of
most defense counsel and Coast Guard staff judge advo-
cates, believe that the convening authority has better in-
formation upon which to base a suspension decision.

Percent believing that convening authorities have
better information.

USA USN USMC USAF USCG Total
CA 90 84 89 85 81 86
SJA 85 76 68 81 37 78
MJ 61 64 56 72 64 63
CMRJ 58 90 — 83 50 73
TC 63 62 83 93 92 68
DC 21 22 64 26 37 27

H. Could Judges Be Given the Same Information
Through Modification of Military Law? (CA Q. 75; SJA
Q. 77; MJ Q. 79; CMRJ Q. 75; TC Q. 77; DC Q. 84):

A majority of all military lawyer respondents expressed
the belief that through modification of military law they
could receive the information now available to conven-
ing authorities. Convening authorities were closely di-
vided with a plurality of respondents who expressed an
opinion, doubting the premise.

Percent believing that the judge could receive the
same information through modification of military law.

USA USN USMC USAF USCG Total
CA 22 23 22 35 15 23
SJA 66 75 74 74 75 73
MJ 92 88 83 88 64 86
CMRJ 83 80 — 83 100 83
TC 65 72 54 86 50 66
DC 72 60 72 79 75 71
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I. Adequacy of Information Available to Appellate Courts
(CMRIJ Q. 76):

A majority of appellate judges surveyed, with the excep-
tion of Air Force CMR judges believed that there is in-
adequate information in the record of trial upon which
an appellate court could base a suspension decision.

Percent believing that information in the record of
trial is not adequate.
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An even greater majority of convening authorities be-
lieve that there would be an apparent loss of command-
ers’ authority. A majority of all other respondents share
this belief, with the exception of Marine Corps military
judges, and Army, Air Force and Coast Guard defense
counsel.

1. Percent believe that commanders’ authority will ac-
tually be diminished.

ACMR NMCMR AFCMR CGCMR Total USA USN USMC USAF USCG Total

58 60 50 100 60 CA 79 68 81 68 74 73
SJA 66 37 38 60 12 50

MJ 18 21 28 24 36 23

CMRJ 42 50 — 67 0 47

J. Sufficiency of Military Judges’ Experience (CA Q. 76; TC 46 38 63 40 42 46
SJA Q. 78; MJ Q. 80; CMRJ Q. 77; TC Q. 78; DC Q. DC 10 20 44 21 25 19

85):

A majority of military lawyer respondents indicated that
they believe that military judges have sufficient experi-
ence to render a suspension decision. A majority of con-
vening authorities believe that appropriateness of sus-
pending sentences.

Percent believing military judges have sufficient expe-
rience.

USA USN USMC USAF USCG Total
CA 23 25 22 34 19 25
SJA 55 74 76 65 100 68
MJ 95 93 83 92 86 91
CMRIJ 75 70 — 67 100 73
TC 59 79 63 80 75 66
DC 85 89 82 88 81 86

K. Actual and Apparent Effect of the Proposal on
Commanders’ Authority (CA Q. 78, 79; SJA Q. 80, 81;
MJ Q. 82, 83; CMRIJ Q. 79, 80;) TC Q. 80, 81; (DC Q.
87, 88):

Most of the convening authorities expressed the belief
that granting military judges suspension power would
significantly diminish commanders’ authority. This view
was only partially shared by the staff judge advocates,
CMR judges and trial counsel surveyed. A majority of
Army and Air Force staff judge advocates and Marine
Corps trial counsel believe that there would be an actual
loss of authority. A plurality of Army and Air Force
trial counsel also agree. Staff judge advocates, CMR
judges and trial counsel of the other services believe
there would be no significant diminution of a command-
er’s authority. A majority of military judges and defense
counsel, regardless of service, also believe that com-
manders’ authority will not be diminished.

2. Percent believing that commanders’ authority will
appear to be diminished.

USA USN USMC USAF USCG Total
CA 88 82 89 717 88 84
SJA 80 65 68 70 50 50
MJ 76 57 39 60 57 61
CMRIJ 50 70 — 67 50 60
TC 73 71 76 47 67 7
DC 44 56 62 45 37 49

L. Significance of Manpower/Personnel Requirements as
a Factor in the Suspension Decision (CA Q. 77; SJA Q.
79; MJ Q. 81; CMRJ Q. 78; TC Q. 79; DC Q. 86):

There appears to be little significance attached to man-
power/personnel requirements by the majority of re-
spondents to the survey. With the exception of Air
Force CMR judges, most respondents stated that it was
either not a factor or only a slight factor.

Percent responding “not at all” or “slight.”

USA USN USMC USAF USCG Total
CA 92 84 82 87 85 86
SJIA 71 68 73 72 99 71
MJ 62 76 70 80 78 74
CMRJ 50 80 — 34 100 60
TC 84 72 74 73 75 79
DC 75 73 56 73 62 72

M. Existence of a Logical Connection Between
Sentencing Power and Suspension Power (CA Q. 80;
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SJA Q. 82; MJ Q. 84; CMRJ Q. 81; TC Q. 82; DC Q.
89):

A clear majority of military judges and defense counsel
stated that the power to suspend logically follows from
vesting military judges with sole sentencing authority. A
majority of convening authorities did not draw such a
conclusion. There was no clear consensus among the re-
spondents in the other categories.

Percent believing the power to suspend logically fol-
lows required judge-alone sentencing.

USA USN USMC USAF USCG Total

CA 39 42 32 42 36 39
SJA 33 49 56 45 62 46
MJ 68 1! 56 76 64 69
CMRIJ 83 30 — 33 100 57
TC 49 58 29 47 50 49
DC 73 71 72 88 81 717

N. The Importance of Civilian Judges’ Possession of
Suspension Power as a Factor in Determining Whether
Military Judges Should Have Suspension Power (CA Q.
81; SJA Q. 83; MJ Q. 85; CMRJ Q. 82; TC Q. 83; DC
Q. 90):
The perceived importance of civilian judges’ possession
of suspension authority was a matter which for the most
part defied consensus between categories of respondents
or between respondents within a category. A majority of
respondents in all categories, with the exception of
Army, Navy and Air Force military judges, Army CMR
and Coast Guard CMR judges and Navy trial counsel,
selected either “not at all” or “slight.”

Percent responding “not at all” or “slight.”

USA USN USMC USAF USCG Total
CA 81 88 83 84 85
S. 54 56 85 74 66
| Y 46 61 48 65 48
C 70 — 67 0 50
T 46 ! 74 50 58
| o} 100 100 100 100 100
( “great” selectors were inadvert-
el 1se counsel questionnaire).
g ate Leave Status of Most
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Suspension Power (CA Q. 82; SJA Q. 84; MJ Q. 86;
CMRJ Q. 83; TC Q. 84; DC Q. 91):

The relative importance of the appellated leave status of
most accuseds in determining whether CMRs should
have suspension power cannot be easily determined from
the data. With the exception of convening authorities, a
majority of whom declared that it was not a factor,
there was no clear consensus among respondents as indi-
cated by the tables below.

1. Percent responding “not at all” or “slight.”

USA USN USMC USAF USCG Total

CA 79 76 69 77 76 75
SJA 57 40 33 61 62 50
MJ 37 47 44 52 71 47
CMRJ 63 30 —_ 50 50 48
TC 64 55 42 40 75 58
DC 49 47 44 68 56 54

2. Percent responding “somewhat” or “great.”
p g g

USA USN USMC USAF USCG Total
CA 21 24 31 23 24 25
SJA 43 60 67 39 38 50
MJ 63 52 55 48 12 53
CMRJ 36 70 — 50 50 52
TC 36 45 57 60 25 42
DC 51 52 56 31 43 46

P. If Granted Suspension Power, Should Military Judges
Be Authorized To Set Additional Terms or Conditions?
(CA Q. 83; SJA Q. 85; MJ Q. 87; CMRJ Q. 84; TC Q.
85; DC Q. 92):

The majority of military lawyer respondents, with the
exception of NMCMR judges, favored allowing military
judges to set the terms or conditions of suspensions.
Convening authorities were divided in their opinions
with a plurality of Army, Marine Corps and Air Force
convening authorities opposing and Navy and Coast
Guard convening authorities almost equally divided on
the issue.

Percent favoring authorizing military judges to set
conditions of suspension.

USA USN USMC USAF USCG Total
CA 34 39 34 33 33 36
SJA 58 71 76 64 87 67
MJ 79 62 83 64 64 70
CMRJ 92 40 — 83 100 73
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USA USN USMC USAF USCG Total USA USN USMC USAF USCG Total
TC 64 72 76 67 75 68 CMRJ 67 70 — 50 100 67
DC 74 78 74 83 75 78 TC 55 47 56 40 50 52
DC 31 41 46 34 56 37

Q. Who Should Be Able To Vacate Suspensions Imposed
by a Military Judge or CMR? (CA Q. 84; SJA Q. 86;
MJ Q. 88; CMRJ Q. 85; TC Q. 86; DC Q. 93):

A majority of military lawyer respondents believe that
the authority to vacate should vest in both the appropri-
ate judicial authority and the convening/supervisory au-
thority. A majority of Army, Navy and Air Force de-
fense counsel, however, believe authority should vest
solely in the judiciary. Another minority viewpoint,
stated by a majority of Marine Corps judges and Air
Force trial counsel, was that authority should be re-
tained by the convening/supervisory authority. A major-
ity of convening authorities, with the exception of Navy
convening authorities, believed the authority should be
retained by convening/supervisory authorities. Navy re-
spondents in this category favored exercise of authority
by both the judiciary and the command.

Percent favoring vacation by appropriate judicial au-
thority.

USA USN USMC USAF USCG Total
CA 7 8 5 4 10 7
SJA 16 14 12 15 12 14
MJ 26 14 17 12 21 18
CMRJ 33 20 — 17 0 23
TC 19 31 10 7 25 20
DC 53 42 36 49 25 46

2. Percent favoring vacation by convening/supervisory
authority.

R. What Effect Would Military Judge Suspension Power
Have Upon Time Required by Trial and Defense Counsel
for Trial Preparation? (TC Q. 87; DC Q. 94):

A majority of trial and defense counsel, regardless of
service, believe that suspension authority for military
judges would have little effect on the time required for
trial preparation.

Percent believing that military judge suspension
power would have no effect on time required for trial
preparation.

USA USN USMC USAF USCG Total
TC 77 79 83 80 58 7
DC 69 67 74 68 75 69

S. What Effect Would Military Judge Suspension Power
Have on Defense Counsel Recommendations for Judge
Alone Trials? (DC Q. 95):

A majority of Army, Marine Corps and Coast Guard de-
fense counsel believed that the proposed change would
cause them to increase their judge-alone trial recommen-
dations. By a narrow margin, a majority of Navy and
Air Force defense counsel believed it would have no
effect on their forum recommendations.

Effect of judicial suspension power on recommenda-
tions for judge-alone trials.

USA USN USMC USAF USCG Total USA USN USMC USAF USCG Total
CA 49 40 56 51 51 47
SJA 23 29 24 24 12 26 Decrease 0 1 0 2 6 1
M) 16 29 56 17 14 25 Same 46 51 46 50 31 48
CMRJ 0 10 — 33 0 10 Increase 54 48 54 48 63 51
TC 20 15 32 53 17 21
DC 12 12 15 14 19 13

3. Percent favoring vacation authority in both.

USA USN USMC USAF USCG Total
CA 43 52 38 45 39 46
SJA 56 54 65 60 75 57
MJ 58 57 28 ) 64 57

T. Conclusions:

Although the breadth and scope of the questions asked
and the responses thereto defy easy analysis, it clearly
appears that convening authorities are apprehensive
about the proposed shift of this traditionally command
power to the judiciary. Military lawyers, with a few ex-
ceptions, generally favor a shift of this authority or at



Survey

the very least a sharing of this authority with command-
ers.

V. INCREASE THE JURISDICTIONAL MAXIMUM
PUNISHMENT OF SPECIAL COURT-MARTIAL TO
ONE YEAR

A. Questionnaire Design:

The survey questions were designed to measure the per-
ceptions of the respondents regarding the appropriate-
ness of increasing the confinement jurisdiction of special
courts-martial from six months to one year, the effect
such a change would have on sentencing patterns and
court-martial administration and whether specific addi-
tional procedural protections should be afforded an ac-
cused with such a change.

B. The Bottom-Line Question:

Of the four major issues addressed in the survey, increas-
ing the maximum confinement at special court-martial to
one year received the strongest support. All respondent
categories in all services, except defense counsel, favor
the proposal. Army and Coast Guard defense counsel
favor the proposal, while the other services’ defense
counsel oppose it.
Percent favoring increase of maximum confinement.

USA USN USMC USAF USCG Total

CA 80 83 86 87 90 84
SJA 85 92 94 91
MJ 84 90 94 88 85 86

CMRJ 92 100 — 100 100 97
TC 86 81 77 100 83 84
DC 56 29 36 48 62 45

C. Effect on Sentencing Patterns: (CA Q. 92-94; SJA Q.
94-96; MJ Q. 96-98; CMR Q. 91-93; TC Q. 95-97; DC
Q. 103-105)

An assumption of the survey was that sentencing au-
thorities (military judges, court members) arrive at sen-
tences considering all of the sentencing options available.
It was believed that altering one of the options might
alter the sentences imposed. A significant number of re-
spondents believe that increasing the confinement option
at special court-martial to one year will encourage
longer confinement and may effect the imposition of pu-
nitive discharges.

1. Percent believing that cases currently tried at special
court-martial would slightly/somewhat receive longer
sentences if special courts-martial are allowed to
impose longer terms of confinement.
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USA USN USMC USAF USCG Total

CA 44/41 41739 42738 47/38 40731 43/39
SJA 36/48 35/44 29/59 34/51 62/12 35/48
MJ 34/37 33/52 39/56 40/44 64/14 39/43
CMRJ 42/58 10/50 — 33/50 07100 27/57
TC 27/46 35,48 49/34 33/53 58/42 33/45
DC 22/42 24736 19/46 29/46 38/19 25/41

These percentages show that there is a widespread
belief that confinement length will increase if the maxi-
mum confinement is increased. This supports the posi-
tion that cases are now referred to special court-martial
where the six month confinement limitation is low. It
might also support the belief that the availability of
longer confinement might cause sentencing authorities to
believe that longer confinement is justified. When the
percentages of slightly/somewhat responses are compared,
it reveals that convening authorities do not feel the tend-
ency for longer confinement is as strong as the lawyer
respondents believe. Opinion is divided whether the in-
crease in confinement limitation will effect the imposi-
tion of punitive discharges. A strong majority of re-
spondents believe that an increase in confinement limita-
tion will either not at all or slightly increase the imposi-
tion of punitive discharges. Convening authorities tend
to believe the potential for increase is more significant
than the lawyer respondents. This may indicate that con-
vening authorities tend to believe that longer confine-
ment of service members renders them less desirable for
return to duty. Conversely, most respondents believe
that increasing the confinement limitation will not cause
a decrease in the number of punitive discharges.

2. Percent believing that increasing the confinement
power of special courts-martial could not at all/
slightly cause many accuseds to receive punitive dis-
charges which would not be imposed under current

conditions.
USA USN USMC USAF USCG Total
CA 38/35 54/28 48/29 42/35 62722 48/30
SJA 75/13  78/15 56/26 80/17 100/0 77/16
M) 76/19 95/2 71729 72/16 85/15 81/14
CMRJ 83/0 90/10 — 67/17 50/50 80/10
TC 70/22 65/26 68/27 47/33 50/33 67/25
DC 54/24 66/19 47/26 51/32 87/0 57/24

3. Percent believing that if special courts-martial could
impose sentences of up to one year’s confinement
the number of punitive discharges would not de-
crease.
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USA USN USMC USAF USCG Total
CA 57 57 54 59 51 57
SJA 76 61 72 68 88 67
M) 73 62 53 76 92 69
CMRIJ 58 70 — 83 100 70
TC 70 65 75 67 64 69
DC 69 50 67 52 40 58

D. Effect on Court-Martial Administration: (CA Q. 101-
105; SJA Q. 108-111; MJ Q. 111-114; CMR Q. 103-
106; TC Q. 109-113; DC Q. 117-124)

There is strong support for the conclusion that increas-
ing the confinement jurisdiction of special courts-martial
will reduce the number of general courts-martial. Staff
judge advocates, trial counsel and judges most strongly
believe this, with defense counsel and convening authori-
ties less convinced. A majority of the respondents in
each category believe that reducing the number of gen-
eral courts-martial is desirable. Staff judge advocates and
trial counsel more strongly hold this belief than the
other categories. Convening authorities and defense
counsel find such a reduction desirable by smaller per-
centages than the other respondent categories.
1. Percent believing that increasing the confinement
limitation of special courts-martial will reduce the
number of general courts-martial.

USA USN USMC USAF USCG Total
CA 70 64 61 69 74 65
SJA 82 85 85 86 100 86
MJ 79 79 72 92 86 81
CMRJ 92 80 — 83 50 83
TC 86 82 82 87 83 85
DC 83 62 62 77 69 74

2. Percent believing that reducing the number of gen-
eral courts-martial is desirable/percent having no

opinion.
USA USN USMC USAF USCG Total
CA 63/27 61729 58/31 68/21 72/20 62/28
SJA 78/17 78/14 78/12 86/13 100/0 81/14
MJ 78/11  44/32  65/29 76/4 86/14 66/19
CMRJ 75/8 56/33 — 67/33 100/0 68/21
TC 83/8 76/15 79/8 80/13 91/9 81/10
DC 71/17 51728 51/23  68/17 53/33  63/21

The data indicates that most respondents do not be-
lieve that there is a serious potential for under referral of
cases if the confinement limitation is increased.

Advisory Commission Report

3. Percent believing that increasing the confinement
limitation of special courts-martial will not cause
under referral of a significant number of cases.

USA USN USMC USAF USCG Total
CA 68 59 64 60 59 62
SJA 89 88 91 87 100 88
MJ 82 57 67 80 100 74
CMRIJ 83 80 — 83 100 83
TC 84 79 88 67 67 82
DC 88 62 72 75 75 75

Although convening authorities have the lowest per-
centage of respondents believing under referral will not
result, they have the highest percentage of r¢
with no opinion. Interestingly, staff judges
who have a high interest in the referral pro
the highest percentage of respondents belic
under referral will not result.

Convening authorities were asked what percentage of
cases they referred or recommended for referral to trial
by general court-martial they would have referred or
recommended referral to trial by special court-martial if
the confinement limitation had been increased:

USA USN USMC USAF USCG Total

Under

10% 44 74 67 42 59 62
10-25% 39 14 19 35 19 23
26-50% 13 6 11 17 12 10
51-75% 2 3 1 3 0 2
Over

75% 1 4 2 2 9 3

Trial and defense counsel were asked whether increas-
ing the confinement limitation would affect their trial
preparation. A strong majority of both trial and defense
counsel in all services said that there would be no signif-
icant change. A majority of defense counsel also did not
believe that increasing the confinement limitation would
affect their recommendations to clients regarding appro-
priate pleas to enter, requests for trial by judge alone or
requests for enlisted members.

E. Procedural Protections: (CA Q. 95-100; SJA Q. 97-
107; MJ Q. 99-110; CMRIJ Q. 94-102; TC Q. 98-108;
DC Q. 106-116)

The respondents were asked several questions about var-
ious procedural protections to measure whether they be-
lieve that these procedures should be modified if the
confinement limitation is increased. The questions fo-
cused on six issues.

Two prominent issues related to detailing military
judges and lawyer defense counsel to all special courts-




= w F =

Survey 379

martial. Trial and defense counsel were asked about their
experience in special courts-martial tried without a mili-
tary judge. The responses reveal that few trial and de-
fense counsel have tried special courts-martial without a
military judge. Military judges were asked about the fre-
quency of special courts-martial involving officer de-
fense counsel who were not lawyers. All military judges
in all services said that no special courts-martial in their
circuit involve the use of officer defense counsel who
are not lawyers.
1. Percent of trial and defense counsel who have never
tried a special court-martial without a military judge.

USA USN USMC USAF USCG Total

TC 82 73 90 100 100 82
DC 86 79 81 90 81 85

The lawyer respondents strongly favor requiring the
detail of a military judge in every special court-martial if
the confinement limitation is increased. Convening au-
thorities are split, but most believe that, if the confine-
ment limit is increased, a detailed military judge should
be required.

2. Percent believing that a military judge should be de-
tailed in every special court-martial if the confine-
ment limitation is increased.

USA USN USMC USAF USCG Total
CA 42 44 40 58 50 44
SJA 92 91 94 95 88 93
MJ 97 93 82 96 93 93
CMRIJ 100 70 — 83 100 87
TC 87 91 95 100 100 90
DC 97 89 87 94 88 93

The lawyer respondents also strongly believe that, if
the confinement limitation is increased, lawyer defense
counsel should be required. Most convening authorities
also favor requiring lawyer defense counsel, but by a
smaller percentage than the lawyer respondents.

3. Percent favoring lawyer defense counsel representa-
tion at special courts-martial if the confinement limi-
tation is increased/percent favoring limiting confine-
ment to six months without lawyer defense counsel

representation.
USA USN USMC USAF USCG Total
CA Tt 55721 67/19 71/17 64721 61721
SJA 94/5 97/3 95/4 100/0 95/4
MJ 90/7 82/18 100/0 93/7 93/6
CMRJ 80/10 — 10070  50/50 90/7
TC 94/4 95/5 10070  100/0 92/7
DC 95/5 100/0 97/3 94/6 98/2

All lawyer respondents, except defense counsel strong-
ly do not favor extending Article 32 investigation re-
quirements to special courts-martial if the confinement
limitation is increased. Convening authorities also do not
favor such an extension. Defense counsel are split on the
issue, but more favor requiring Article 32 investigations
than not.

USA USN USMC USAF USCG Total

CA 75 62 68 62 74 66
SJA 90 96 91 95 100 94
MJ 97 98 94 96 100 97
CMRJ 83 90 — 100 100 90
TC 91 84 95 100 83 90
DC 42 37 50 47 62 44

A majority of convening authorities, staff judge advo-
cates and judges do not favor increasing the minimum
number of court members in special courts-martial from
three to five if the confinement limitation is increased.
Trial counsel are split on the issue and defense counsel,
by a wide margin, favor increasing the minimum number
of court members to five.

4. Percent not favoring increasing to five the minimum
number of court members if the confinement limita-
tion is increased.

USA USN USMC USAF USCG Total
CA 45 60 59 55 61 56
SJA 63 60 74 61 88 62
MJ 57 67 71 72 86 67
CMRJ 50 90 — 67 50 67
TC 52 45 39 47 50 48
DC 15 13 11 18 31 15

Generally, there is opposition, except by defense coun-
sel, to increasing the required waiting period between
service of charges and trial to five days if the special
court-martial confinement limitation is increased. Army
convening authorities are split and Coast Guard conven-
ing authorities favor the idea. Most staff judge advo-
cates, military judges and trial counsel oppose the idea.
Coast Guard staff judge advocates and trial counsel are
split. Air Force CMR judges favor the proposal. De-
fense counsel from each service strongly favor the pro-
posal.

5. Percent opposed to increasing to five days the re-
quired waiting period between service of charges
and trial if special court-martial confinement limita-
tion is increased.
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USA USN USMC USAF USCG Total

CA 50 57 58 55 36 55
SJA 56 68 88 68 50 67
M) 58 67 82 76 64 68
CMRJ 67 90 — 33 50 67
TC 59 7 62 60 50 62
DC 18 12 16 14 19 15

Under present rules, a verbatim record of trial in spe-
cial courts-martial is required only when a bad conduct
discharge is adjudged as a part of the sentence. Most
lawyer respondents favor modifying present rules requir-
ing a verbatim record of trial if the confinement limita-
tion is increased. Defense counsel strongly favor extend-
ing verbatim records. Of the respondents who favor the

requirement of verbatim records, most approve of the

present rule which requires a verbatim record when a

discharge or over six months confinement is adjudged.

6. Percent favoring requiring a verbatim record if the
confinement limitation is increased/percent favoring
verbatim record only in cases where punitive dis-
charge or over six months confinement adjudged.

USA USN USMC USAF USCG Total
CA 20728 21730 27/35 25/35 12/38 22/31
SJA 17/35  12/49  15/47 7/44  12/25 12/44
MJ 11/55 12748 12/71 8/52 14/50 11/54
CMRJ 17742  10/70 —  0/83 0/50 10/60
TC 26/43 30744 25/52 7/60 25/42  26/45
DC 65/28 61/35 68/29 45/48 19/37 57/36
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PART THREE—THE DATA

NTERPRETING THE DATA

ough XII present cross tabulations of

in each questionnaire with every ques-
questionnaire. The first question in each
asked the respondent to identify what
-vice the respondent was a member of, so
provides the frequencies of responses of
t category to each question. Each table
of service in rows and the question selec-

ations of each row and column show
top figure is the frequency of response
sstion selector in the branch of service.

is the percent the frequency is of total
question. The third figure is the percent

is of the total responses to the question
anch of service. The fourth figure is the
‘equency is of the total responses to the
‘or by branch of service. For example, the

first table in Section VII shows the frequencies by serv-
ice of convening authority responses to question number
two in the convening authority questionnaire. That table
shows seven columns. Each column is the numbered
question selector for question two, which asks for the re-
spondent’s current grade. The first row shows Army fig-
ures. Column 3 is the third question selector, which is
the grade 0-6. The table shows then, that 185 respond-
ing Army convening authorities were in the grade 0-6.
This represents 12.61 percent of all convening authorities
responding to the question, 60.26 percent of all Army
convening authorities responding to the question and
27.90 of all 0-6 respondents.

The tables also provide totals. The row totals (on
right side of page) show the total number of respondents
in the branch of service and the percent that total is of
the total of all respondents. The column totals (at the
bottom of page) show the total number of responses to
each question selector and the percent that total is of
total responses.
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