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ABSTRACT

Armed forces must be disciplined, but two bodies of international law relating
to military discipline seem to be in conflict. On the one hand, international
humanitarian law emphasizes that armed forces should employ robust disciplinary
measures to deter and address military misconduct. On the other hand, some
international human rights law scholars recently singled out military disciplinary
measures as insufficiently protective of soldiers from unfair treatment. Proponents of
this new approach proposed a remedy for disciplinary unfairness: borrowing a
practice already used by some national militaries, soldiers should have the right to
“turn down” disciplinary proceedings and elect to have their cases heard in military
criminal trials instead. This article critically examines four of the underlying
assumptions of this new approach. I argue that interlinking disciplinary law with
penal law through a turn-down right is a mistake, and that there is an enduring role
for both disciplinary and penal sanctions in regulating the behavior of armed forces.
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I. INTRODUCTION

Military forces must hold their members accountable for compliance with
International humanitarian law.! This has two components: they may act
prophylactically to enforce discipline to suppress violations, and they must hold
their members accountable for serious breaches after they occur.2 With these aims,
the field of military justice can be thought of as comprised of two subparts:
disciplinary law and penal law. The title of an influential 1956 international

1 See Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the
Protection of Victims of International Armed Conflicts, art. 87(3), June 8, 1977, 1125 U.N.T.S. 3, 43
(hereinafter “Protocol I”) (“The High Contracting Parties and Parties to the conflict shall require any
commander who is aware that subordinates or other persons under his control are going to commit
or have committed a breach of the Conventions or of this Protocol, to initiate such steps as are
necessary to prevent such violations of the Conventions or this Protocol, and, where appropriate, to
initiate disciplinary or penal action against violators thereof.”)

2 Id.



military justice conference in Brussels captures this categorization: “Action penale
et action disciplinaire,” or roughly, “military penal and disciplinary actions.”3
International humanitarian law reflects this distinction as well: Article 87(3) of the
First Additional Protocol to the 1949 Geneva Conventions requires both
preventative and responsive measures for law of war breaches, and for commanders
to “initiate disciplinary or penal action”* when appropriate.

The field of military disciplinary law is obscure, especially compared to its
more studied counterpart. Military penal law receives the overwhelming share of
attention from military law scholars around the world.? This subject includes
courts-martial (when nationally authorized) or civilian criminal courts that have
jurisdiction over military crimes.6 It is the study of criminal law in the military
context. Scholars of military penal law are concerned with fair trial rights,
procedure, evidentiary rules, and the balance of rights due to defendants and
victims.” The important point for the purpose of this paper is that military penal
law is squarely a subject for lawyers.

Compared to military penal law, very little has been said or written about
military disciplinary law. This subject involves military-unique procedures with no
obvious civilian analogue (unlike the rough equivalency of courts-martial to civilian
criminal trials). Military disciplinary procedures involve the authority of military
leaders to swiftly address acts of indiscipline in the ranks by convening short
hearings to determine facts and issue minor punishments.® They do not pretend to
be judicial trials and may not resemble trials at all. Lawyers are usually never
involved.

I recently returned from the Third International Military Justice Forum in
Paris where I presented a paper about military disciplinary proceedings.® I spoke
about these measures as an obligation of the Geneva Conventions to reinforce the
discipline and control of military forces. I suggested that military disciplinary law
should be classified as its own field distinct from the more commonly studied field of

3 This conference was the first Congress of the International Society of Military Law and the Law of
War, held in Brussels from 14-16 May 1959. The third triennial Congress, held in Strasbourg from
20-21 May 1964, also focused on disciplinary law. It was titled, “The Safeguard of Individual Rights
in the Application of Law and Disciplinary Regulations.” The list of Congresses can be found at
https://www.ismllw.org/events/tri-annual-international-congresses/ (last visited Nov. 29, 2025).

4 See Protocol I, supra note 1.

5 Rachel E. VanLandingham, Military Due Process: Less Military & More Process, 94 TUL. L. REV. 1
(November 2019) (Illustrating how penal concerns dominate much of the scholarly literature).

6 Dan Maurer, A Logic of Military Justice?, 53 TEX. TECH L. REV. 669, 685 (Summer 2021);
VanLandingham, supra note 5, at 1.

7Maurer, supra note 6, at 681.

8 Id. at 685—686.

9 Franklin D. Rosenblatt, Nonjudicial Punishment, Third International Military Justice Forum,
UNIV DROIT (June 26, 2025), https://univ-droit.fr/recherche/actualites-de-la-
recherche/manifestations/59132-3rd-international-military-justice-forum) [https://perma.cc/5BLT-
VPCD].



military penal law. I argued that the accepted international standards of fair trial
rights were inapplicable to military disciplinary proceedings because of the
fundamentally different character of disciplinary law from penal law. I ended with
encouragement for more scholarly attention to the nature and character of military
disciplinary proceedings that legal scholars have for the most part ignored.

The response to my presentation was mostly negative. I was asked questions
about how I could condone disciplinary measures in which the accused did not
receive the full measure of rights they would enjoy in criminal trials. Other
participants said they disagreed with my embrace of disciplinary punishments that
might have insufficient guardrails against harsh or arbitrary treatment, or a biased
deciding official.

The presentation and reaction to it suggested to me that the seldom-studied
field of military disciplinary law might be misunderstood and unappreciated.
Conventional wisdom among legal scholars holds that disciplinary measures, which
are established features of nearly all national armed forces, are a regrettable,
somewhat backwards, but enduring feature found in most national militaries.

Because military disciplinary law is viewed unfavorably, well-meaning
reformers have recently attempted to merge the two fields by subordinating
disciplinary law under penal law. The thinking here is that penal systems contain
enlightened measures such as procedural rules, fixed evidentiary standards, and
heavy involvement of lawyers at all stages. Since disciplinary procedures lack those
features, reformers argue that an appropriate remedy for those forced to endure
disciplinary proceedings is to permit them to opt out and instead enjoy the greater
rights (though often greater punishments) found in military criminal trials.

This is the “turn-down” right.10 Said another way, disciplinary punishments
should only be imposed at the accused’s election. If the accused opts out, the matter
can be heard in a military criminal trial instead.!! This idea was recently codified as
a best practice for the fifty-six national military justice systems of the
Commonwealth countries during a gathering of international experts in
Stellenbosch, South Africa.!?2 The idea is not completely new: it is already an option
in several national military justice systems, including the United States.13

This paper critically assesses the conventional wisdom about military
disciplinary measures and the wisdom of making them elective. This paper outlines
the key features of military disciplinary law, categorizes its status and purpose
under international law, and explores its proper interrelation with military penal
law. I argue that the two fields of penal law and disciplinary law are distinct, each

10 See 10 U.S.C. § 815. art. 15(a) (permitting an accused facing nonjudicial punishment to “demand
trial by court-martial in lieu of such punishment.”); Maurer, supra note 6, at 686.

11 See 10 U.S.C. § 815. art. 15(a); Maurer, supra note 6, at 686.

12 See infra Part IV(d).

13 See 10 U.S.C. § 815. art. 15(a) (allowing for elective disciplinary proceedings unless the accused is
attached to or embarked upon a military vessel); Maurer, supra note 6, at 686.
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with its own important purpose, and that there are undesirable and unintended
consequences of interlinking the two through a “turn-down” right. Ultimately, both
fields play important roles in helping national militaries accomplish their missions
and comply with international legal obligations.

Part II provides a basic taxonomy of military disciplinary measures: what
they are, the source of their authority, and how they are unique to the military.
Part III then examines international humanitarian law (IHL)’s requirement that
armed forces employ both disciplinary and penal measures to deter and respond to
military misbehavior. Part IV examines military disciplinary measures through the
lens of international human rights law (IHRL). Human rights law is a big tent that
includes many different perspectives; for this paper I focus on a recent trend of
some military law scholars who have emphasized IHRL’s requirement that soldiers
not be subjected to harsh or arbitrary punishments—a focus which has caused them
to cast their gaze on military disciplinary procedures. These scholars disfavor
military disciplinary measures as insufficiently protective of the rights of soldiers
and believe the proper solution is to let military members opt out of disciplinary
measures and elect criminal trials instead.

Parts II and III reveal an international law clash: while THL calls for robust
disciplinary measures, the new IHRL approach calls for their curtailment. My
proposal to resolve this impasse is to identify and critically assess four key
assumptions underlying the IHRL approach. Part V does this by scrutinizing the
turn-down right that was recently proposed at a military law conference in
Stellenbosch, South Africa.l4 The turn-down right rests on four assumptions; each, I
argue, 1s flawed. First, that international human rights law’s principal concern in
armed conflict should be the fair treatment of soldiers.1> Second, that soldiers will
be treated more fairly in military criminal trials than in disciplinary proceedings.16
Third, that military criminal trials can easily be convened during armed conflict.17
And fourth, that military disciplinary measures are too harsh.18

It turns out there are no real winners with a turn-down right. Militaries are
forced to undertake the daunting task of convening criminal trials during military
missions; the accused is subjected to the graver consequences from criminal trials;
and civilian victims of military misconduct are likely to perceive impunity and
double standards from an absence of swift and local justice. I conclude by arguing
that ITHL’s embrace of robust and workable military disciplinary sanctions is the

14 See infra Part V.

15 See infra Part V(a) (explaining how international human rights law, including the Decaux
Principles, emphasize concern for civilian protection during armed conflict).

16 See infra Part V(b) (discussing the advantages of being disciplined by a military commander).
17 See infra Part V(c) (exploring the unique challenges faced by professional soldiers and
commanders, especially while forward deployed).

18 See infra Part V(d) (explaining how the harshness of disciplinary action should be measured
against the generalized deprivations that are customary during military operations).
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correct vision, and that there 1s a proper role for both disciplinary law and penal
law to regulate military behavior.

1I. THE TAXONOMY OF MILITARY DISCIPLINARY LAW

a. The Meanings of “Discipline”

“Discipline” is a loaded word. It is both a noun and a verb, and its
connotations vary considerably.1? In its noun form the word evokes positive
connotations of order, control, and self-restraint.20 To be a disciplined person is a
desirable character trait.2! On the other hand, the verb to discipline evokes harsher
notions of punishment.?2 These dual meanings are both at play in an analysis of
military discipline.

Military discipline is a well-accepted requirement of national militaries.23 A
rich intellectual tradition that is largely beyond the scope of this paper supports the
idea that military life is different from civilian life.24 One of those differences is the
special emphasis that militaries put on the word. General George Washington wrote
that “Discipline is the soul of an Army.”25> A group of armed individuals without
internal discipline would be better characterized as a mob than a military. Military
members are asked to perform their duties, obey lawful orders given to them, and
adhere to prescribed standards and expectations. Discipline is an essential
component for and armed force’s compliance with international humanitarian law.

“Discipline” carries both positive and negative connotations. On the positive
side, “discipline” is a term representing standard-bearing that distinguishes some

19 Discipline (n.), OXFORD ENGLISH DICTIONARY, https://doi.org/10.1093/0ED/6515804309 (last visited
Oct. 17, 2025); Discipline (v.), OXFORD ENGLISH DICTIONARY,
https://doi.org/10.1093/0ED/8171833307 (last visited Oct. 17, 2025).

20 Discipline (n.), OXFORD ENGLISH DICTIONARY, https://doi.org/10.1093/OED/6515804309 (last visited
Oct. 17, 2025).

21 [d.

22 Discipline (v.), OXFORD ENGLISH DICTIONARY, https://doi.org/10.1093/OED/8171833307 (last visited
Oct. 17, 2025).

23 Maurer, supra note 6, at 690-91. (Quoting from Parker v. Levy, 417 U.S. 733, 758, “The
fundamental necessity for obedience, and the consequent necessity for imposition of discipline, may
render permissible within the military that which would be constitutionally impermissible outside
it.”).

24 Rob Atkinson, Military Officers as Neo-Classical Professionals: Guardians of the Republic, Not
Merely Servants of the Regime, 53 U. MEM. L. REV. 667, 669 (Spring 2023) (Quoting PLATO, THE
REPUBLIC 122 (Robin Waterfield trans., 1993) “These precepts will guarantee not only their own
integrity, but also the integrity of the community which is in their safekeeping.”); See also Id.
(Quoting SAMUEL P. HUNTINGTON, THE SOLDIER AND THE STATE 466 (1957) “If the civilians permit
the soldiers to adhere to the military standard, the nations themselves may eventually find
redemption and security in making that standard their own.”).

25 Instructions to Company Captains, 29 July 1757, FOUNDERS ONLINE, NATIONAL ARCHIVES,
https://founders.archives.gov/documents/Washington/02-04-02-0223. [Original source: THE PAPERS OF
GEORGE WASHINGTON, Colonial Series, vol. 4, 9 November 1756—24 October 1757, ed. W. W. Abbot.
Charlottesville: University Press of Virginia, 1984, pp. 341-346.]
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professions.26 Catherine Renaut provides a helpful analogy of military discipline to
the professional discipline of doctors and lawyers, each of which has “professional
activity [with] important consequences for society.”2?” Military members, like the
professions mentioned by Renaut, are charged with sensitive roles and special
authorities to use force to protect their nation’s interests.28

A less positive view of discipline emphasizes special provisions for contexts
where it 1s an essential ingredient to induce behavioral conformity. This is
especially so in coercive environments. For example, prisons routinely employ
disciplinary sanctions to punish minor transgressions and induce good behavior.2?
Many schools do too, especially the harsh variety.30 Militaries can also be included
in this category of coercive environments.3! What prisons, schools, and militaries
have in common is recognized and accepted authority to issue minor punishments to
induce behavioral conformity.32

Military discipline applies across different national contexts. Some national
militaries fill their ranks through involuntary conscription, so may employ
disciplinary measures to enforce common standards and induce behavior changes
among those who may be indifferent or antagonistic to the military’s needs and
mission.33 But even in countries that rely solely on volunteers to fill the ranks, such
as the United States,34 discipline still plays an outsized role. Since even all-
volunteer forces are asked to perform difficult and unwanted duties to accomplish
the military mission, they may employ disciplinary measures to change behavior.

If a civilian employee does not like their job, they can quit. Most military
members do not have such freedom, especially during the important and difficult
work of an ongoing military mission. “A soldier is a soldier twenty-four hours a day.

26 Henry G. Green, Military Justice and Discipline: The Role of Punishment in the Military, 24
REPORTER 9, 9 (June 1997).

27 Celine Renaut, The impact of military disciplinary sanctions on compliance with international
humanitarian law, 90 INT'L REV. RED CROSS 319 (June 2008).

28 Id.; see also Henry G. Green, Military Justice and Discipline: The Role of Punishment in the
Military, 24 REPORTER 9, 9 (June 1997).

29 See, e.g., U.N. Standard Minimum Rules for the Treatment of Prisoners (the Nelson Mandela
Rules), U.N. GAOR 70/175, annex, 17 December 2015, para. 27, U.N. Docs. [https://perma.cc/2GNF-
GA3L] (“Discipline and order [in prisons] shall be maintained with firmness, but with not more
restriction than is necessary for safe custody and well-ordered community life.”)

30 See U.S. DEP'T OF ED., COMPENDIUM OF SCH. DISCIPLINE LAWS & REGULS. FOR THE 50 STATES, D.C.
& U.S. TERRS. (April 2024), https://safesupportivelearning.ed.gov/sites/default/files/discipline-
compendium/School%20Discipline%20Laws%20and%20Regulations%20Compendium.pdf
[https://perma.cc/QDW4-9SXV] (surveying categories of school disciplinary measures for each of the
U.S. states and territories).

31 Maurer, supra note 6, at 690-91.

32 Elisabeth T. Dreyfuss & Jane C. Knapp, Due Process as a Management Tool in Schools and
Prisons, 28 CLEV. ST. L. REV. 373, 374 (1979); See also Maurer, note 6, at 690-91.

33 Glenn Harlan Reynolds, Of Coups and the Constitution, 48 COLUM. HUM. RTS. L. REV. 111, 141
(Spring 2017).

34 James L. Lacy, Whither the All-Volunteer Force, 5 YALE L. & POL'Y REV. 38, 38 (Fall/Winter 1986).

7



Soldierly values are important. Soldiers do not have a job, they are ‘in the
service.”35 Military service in important respects is different from civilian life,
including the need to provide encouragement and inducement to continue with the
mission even when the going gets tough.

The widely ranging meanings of “military discipline,” from the positive view
of professional excellence to the negative view of a tool to coerce unwilling
participants, reflects the wide range of national military experiences.36 Militaries
are diverse. Some treat military service, especially officership, as a profession with
professional obligations and standards, while for others military service means
involuntary (and often unwanted) conscription.3” Within each national military,
whether a conscripted or all-volunteer, there are to be found elements of both the
positive and negative meanings of discipline. Ambitious military leaders will speak
paeans about the virtues of a disciplined force, while mostly lower-ranking
personnel may bear the brunt of coercive disciplinary measures.

National militaries, understandably, will prefer to emphasize the positive
view of discipline when discussing the subject. New Zealand Chief Military Judge
Kevin Riordan wrote that “[a] disciplined body of highly trained people who can be
relied upon to do as they are told is one of the greatest blessings a nation can
hold.”38 Likewise, U.S. Army Brigadier General John Cooke contemplated a
favorable meaning of military discipline:

When we say we want a disciplined force, we do not mean we want
people cringing in fear of the lash. This is not to deny the coercive
power of the law or to suggest that it is unimportant; clearly it is. ...
But the coercive power of the law requires only the minimum, the
lowest common denominator: it impels the lazy, the indifferent, and
the cowardly to do what is specifically required of them on the
battlefield, in order to avoid defeat and disaster. It does not, by itself,
provide the motivation, the morale, to do the utmost necessary to
encourage valor and to ensure victory.3?

While militaries prefer the emphasis on the positive version of discipline, it is
the negative version, the provision of sanctions and corrective measures, that is the
subject of military disciplinary law.40 Positive discipline is much discussed and
aspired to among military members, who probably arrive at better formulations of

35 Paul A. Capofari, Military Rule of Evidence 404 and Good Military Character, 130 MIL. L. REV.
171, 188 (Fall 1990).

36 Glenn Harlan Reynolds, Of Coups and the Constitution, 48 COLUM. HUM. RTS. L. REV. 111, 141
(Spring 2017).

37 Id.

38 Kevin Riordan, Preface, in MILITARY JUSTICE: CONTEMPORARY, HISTORICAL AND COMPARATIVE
PERSPECTIVES 7 (Gwenaél Guyon, Evert Kleynhans, Michelle Nel & Sonja Els eds., 2025)
[https://perma.cc/NB5L-4Y6R].

39 John S. Cooke, Manual for Courts-Martial 20X, 156 MIL. L. REV. 1, 5-6 (1998).

40 Maurer, supra note 6, at 720.



1ts essential elements than any group of lawyers could. But it is the negative side of
discipline—authorized disciplinary sanctions—that is the focus of the rest of this

paper.
b. Defining the Field of Military Disciplinary Law

Military disciplinary law exists sandwiched between two other doctrines:
employment law and criminal law.41 An example illustrates the difference: a barista
at a local coffee shop who performs her duties poorly and is an unreliable employee
can be fired, demoted, asked to complete additional training, or not recommended
for promotion. These are ordinary options governed by domestic norms and national
employment laws.

Now imagine that the barista is suspected of having committed a murder.
This is a serious allegation properly addressed by penal law, so the matter is
properly handled by state prosecution authorities. But even though the murder
allegation is out of its hands, it retains the employment options listed above; it can
fire its murderous barista.

National militaries similarly possess both of those options.42 Soldiers whose
performance is deficient can face administrative sanctions such as being denied a
promotion or administratively removed from the service.43 A soldier alleged to have
committed a murder may, just like the barista, face a criminal trial.44 Depending on
the country and circumstances, this murder might be adjudicated by a civilian
court, a military criminal tribunal, or an international criminal tribunal.45

So far, the options available to both military and civilian jurisdictions are
similar and familiar. The structure of penal and disciplinary measures in the
United States military illustrates this point. A federal statute called Uniform Code
of Military Justice (UCMdJ) permits the prosecution of felony-level offenses in
criminal courts called courts-martial.#6 Administrative service regulations govern
the procedures for employment and administrative measures such as promotions
and involuntary separations.47

41 Jd. at 692.

42 Jd.

43 Henry G. Green, Military Justice and Discipline: The Role of Punishment In the Military, 24
REPORTER 9, 10 (June 1997).

44 Maurer, supra note 6, at 685.

45 Id. at 701, n.235.

46 See 10 U.S.C. § 801 et seq. For the constitutional underpinnings of the U.S. military justice system,
see, e.g., U.S. Const. art. I, § 8, cl. 14 (authorizing Congress to “make Rules” for the military), U.S.
Const. amend. V. (excepting cases “arising in the land or naval forces” from the grand jury
requirement), U.S. Const. art. I, § 2 (designating the President as the commander in chief of U.S.
armed forces). Unlike some other nations, U.S. military tribunals are not part of the civilian court
system. See Burns v. Wilson, 346 U.S. 137, 140 (1954) (“Military law... is a jurisprudence which
exists separate and apart from the law which governs in our federal judicial establishment.”)

47 See, e.g., THE DEP'T OF THE AIR FORCE INSTRUCTION 36-2907, ADVERSE ADMINISTRATIVE ACTIONS,
(2025).



There is a third option used by militaries that sets them apart from coffee
shops. The United States military, for example, authorizes “nonjudicial
punishment” or “Article 15” (after the UCMJ provision excepting disciplinary
procedures from the rest of the penal measures).4® These disciplinary sanctions
permits a military leader to serve as judge, jury, and prosecutor; to hold hearings to
determine whether soldiers committed minor infractions; and to issue disciplinary
punishments such as reprimands, restrictions on liberty, loss of rank, and loss of
some pay.49

Military disciplinary proceedings are popular and common; they recently
outnumbered courts-martial in the U.S. military by a ratio of more than twenty to
one.?® The United States military is not an outlier in authorizing a separate system
for disciplinary sanctions.5! Nearly all national militaries have them.52 Some
nations divide offenses between those subject to disciplinary law and penal law,
while others such as the United States use the same list of offenses for either the
disciplinary or penal fora.53

The term “military justice” carries a lot of negative baggage. The term
harkens to arbitrary and harsh punishments of soldiers in bygone eras. For
example, Roman centurions and soldiers who laid down their arms on the
battlefield were instantly beheaded, and the hapless remaining soldiers were then
decimated (every tenth soldier killed) for their failure to stop the cowardice of their
comrades.?* The French military executed 126 of its own soldiers in 1914 and 237 in
1915; many for military disobedience, others for the sake of example, all without the

48 See 10 U.S.C. § 815. art. 15 (2019). The U.S. President promulgated further guidance on
nonjudicial punishment procedure in Part V of the Manual for Courts-Martial, United States pt. V
(2023 ed). For a discussion of the features, parties, procedure, and punishment for U.S. disciplinary
law, see Franklin D. Rosenblatt, Nonjudicial Punishment, 68 VILL. L. REV. 807 (2023). The U.S. also
permits an odd hybrid of disciplinary and penal proceedings called the summary court-martial,
which permits a single officer, usually a nonlawyer, to apply established court-martial procedure and
evidence rules to adjudicate minor offenses and adjudge minor punishments, including up to thirty
days of confinement. See 10 U.S.C. § 820. art. 20 (2019); see also Middendorf v. Henry, 425 U.S. 25,
42-48 (1976). The summary court-martial is infrequently used and is not replicated in any other
countries that the author is aware of, so this article will have nothing more to say about this strange
creature.

49 See 10 U.S.C. § 815. art. 15(a).

50 Rosenblatt, supra note 48, at 810.

51 See WILLIAM T. GENEROUS, JR., SWORDS AND SCALES: THE DEVELOPMENT OF THE UNIFORM CODE OF
MILITARY JUSTICE 219 n.12 (James P. Shenton, 1973) (“NJP [nonjudicial punishment] is common to
the armed forces of all nations.”).

52 See Id.; See also Y. Sandoz et al., Commentary on the Additional Protocols of 8 June 1977 to the
Geneva Conventions of 12 August 1949, ICRC (1987) at 9 3562 (“Such powers [to initiate disciplinary
or penal action against violators of the obligations of international armed conflict] exist in all
armies.”)

53 See infra Part IV.

54 See “Removal of a Tenth”—A Brief and Bloody History of Decimation, MIL. HIST. NOW (Feb. 26,
2014), https://militaryhistorynow.com/2014/02/26/no-safetyin-numbers-a-brief-history-of-decimation/
[https://perma.cc/WK6C-2K25].
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safeguards of fair trials.5> These examples just scratch the surface. Military justice
historically was “hasty, remorseless, often brutal and many times capricious.”> The
history of military justice is grim; its exhibits could fill a torture museum.
“Civilianized” military justice involving lawyers and established procedures is a
rather recent phenomenon of the twentieth century, following a lengthy history of
disreputable military justice.57

Military penal law, deservedly or not, seems to have a better reputation than
military disciplinary law. It is newer, quasi-civilianized, and touted as a break from
the past. Proponents of military penal law can point to procedural reforms and fair
trial guarantees to distance themselves from military justice’s ugly past. Military
disciplinary law, on the other hand, retains some association with the past because
of its abbreviated and potentially arbitrary procedures. Even though the minor
sanctions permitted in modern military disciplinary law bear no comparison to the
executions and harsh punishments of old, military disciplinary law seems more
likely to be stuck with the label that it is a “rough form of justice.”>8 That was the
mood in the conference last summer in Paris.

I1I. DISCIPLINARY PUNISHMENTS IN INTERNATIONAL HUMANITARIAN LAW

International humanitarian law (IHL) is the body of law regulating military
behavior in armed conflict. Its landmark treaties include the four Geneva
Conventions of 1949 which prescribe limitations on the use of force in armed
conflict, including protections for civilians.5® One aspect of protecting civilians is to
authorize disciplinary measures against errant soldiers who might endanger
civilians, but the 1949 Conventions do not specifically address disciplinary
procedures.® Instead, each of those Conventions contains a common article entitled
“Penal Sanctions” that speak of the duty of states parties to take measures to
suppress grave breaches of the Conventions.6!

55 Gwenaél Guyon, Reconciling Discipline and Justice: Towards the Civilianisation of French
Military Justice (1916-1928), in MILITARY JUSTICE: CONTEMPORARY, HISTORICAL AND COMPARATIVE
PERSPECTIVES 59 (Gwenaél Guyon, et al. eds., 2025); See also PATHS OF GLORY, VHS (Stanley
Kubrick dir., Bryna Productions 1957) (dramatizing the rigged military trials and executions of three
World War I French scapegoats following a military defeat. The story was loosely based on actual
French military justice practices during the war and may have contained enough truth for it to be
banned in France for many years).

56 See Riordan, supra note 38, at 7.

57 John W. Brooker, Improving Uniform Code of Military Justice Reform, 222 MIL. L. REV. 1, 10-11
(2014).

58 Reid v. Covert, 354 U.S. 1, 35-36 (1957).

59 Amanda McAllister, Cybernetic Enhancement of Soldiers: Conserving Hors de Combat Protections
for Combatants under the Third Geneva Convention, 7 J.L. & CYBER WARFARE 67, 76 (Fall 2019).

60 Id.

61 See Geneva Convention I for the Amelioration of the Wounded and Sick in Armed Forces in the
Field, art. 49, Aug. 12, 1949, 6 U.S.T. 3114, 75 U.N.T.S 31; Geneva Convention II for the
Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea,
art. 50, Aug. 12, 1949, 6 U.S.T. 3217, 75 U.N.T.S. 85; Geneva Convention III Relative to the
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“Grave breaches” translates roughly to serious crimes. Geneva’s “Penal
Sanctions” provision lays out requirements for proper judicial standards for
addressing such breaches, and a national obligation to either prosecute one’s own
grave offenders or hand allow another competent tribunal to do s0.62 The four
Geneva Conventions do not specifically authorize (or, for that matter, prohibit) the
imposition of military disciplinary measures short of penal sanctions. But such
measures are impliedly present through the article’s requirement that parties “shall
take measures necessary for suppression of all acts contrary to the provisions. . .
other than the grave breaches.”63

The 1949 Geneva Conventions were supplemented in 1977 by two other
landmark treaties: Additional Protocols I (for international armed conflicts) and II
(for non-international armed conflicts).64 Disciplinary measures are specifically
required by Protocol I. Article 43 requires:

The armed forces of a Party to a conflict consist of all organized armed
forces, groups and units which are under a command responsible to
that Party for the conduct of its subordinates, even if that Party is
represented by a government or an authority not recognized by an
adverse Party. Such armed forces shall be subject to an internal
disciplinary system which, ‘inter alia’, shall enforce compliance with
the rules of international law applicable in armed conflict.®5

Later, Article 87(3) requires:

The High Contracting Parties and Parties to the conflict shall require
any commander who is aware that subordinates or other persons under
his control are going to commit or have committed a breach of the
Conventions or of this Protocol, to initiate such steps as are necessary
to prevent such violations of the Conventions or this Protocol, and,

Treatment of Prisoners of War, art. 129, Aug. 12, 1949, 6 U.S.T. 3316, 75 U.N.T.S. 135; Geneva
Convention IV Relative to the Protection of Civilian Persons in Time of War, arts. 47-78, Aug. 12,
1949, 6 U.S.T. 3516, 75 U.N.T.S. 287. This language is common to all four of the Geneva Conventions
except that the words “Geneva Convention relative to the Treatment of Prisoners of War of August
12, 1949” are replaced by “the present convention” in Geneva Convention III.

62 Geneva Convention III Relative to the Treatment of Prisoners of War, art. 129, Aug. 12, 1949, 6
U.S.T. 3316, 75 U.N.T.S. 135.

63 Id.

64 Protocol Additional to the Geneva Conventions of August 12, 1949, and Relating to the Protection
of Victims of International Armed Conflicts (“Protocol I”), art. 87, June 8, 1977, 1125 U.N.T.S. 3;
Protocol Additional to the Geneva Conventions of August 12, 1949, and Relating to the Protection of
Victims of Non-International Armed Conflicts (“Protocol 11”), June 8, 1977, 1125 U.N.T.S. 609. See
also Amanda McAllister, Cybernetic Enhancement of Soldiers: Conserving Hors de Combat
Protections for Combatants under the Third Geneva Convention, 7 J.L. & CYBER WARFARE 67, 77 (Fall
2019).

65 Protocol Additional to the Geneva Conventions of August 12, 1949, and Relating to the Protection
of Victims of Non-International Armed Conflicts (“Protocol II”), June 8, 1977, 1125 U.N.T.S. 609, art.
43.

12



where appropriate, to initiate disciplinary or penal action against
violators thereof.66

With these two provisions, disciplinary sanctions finally found official
condonation in modern IHL. Protocol I gives no further explication about
standards for disciplinary actions, but do prescribe standards for penal
actions.®” The two Protocols emphasize that basic rules of fairness and
1mpartiality for criminal trials are non-derogable, even during armed
conflict.®® Article 75 of Protocol I provides that the fundamental guarantees
in judicial matters that must be respected even during international conflicts,
referring to an “impartial and regularly constituted court,” which, as the
International Committee of the Red Cross (ICRC) has stated, “emphasizes
the need for administering justice as impartially as possible, even in the
extreme circumstances of armed conflict, when the value of human life 1s
sometimes small.”69 Protocol I extends many of these principles to non-
international armed conflicts—a growing recognition that many hostilities
involved single states, civil wars, and resistance organizations and were not
between two or more states.”® Protocol II requires that judicial trials in
armed conflict still provide “the essential guarantees of independence and
impartiality.”71

The 1987 official Commentary to Protocol I helpfully provided guidance
about how and when militaries should employ disciplinary measures.” The
Commentary endorses armed forces having an “internal disciplinary system’,
which covers the field of military disciplinary law as well as that of military
penal law.””3 Thus the distinction between disciplinary and penal measures
1s confirmed.

The Commentary states that the purpose of a military disciplinary
system is to ensure “compliance with the rules of international law applicable
in armed conflict.”’* This recognizes the prophylactic nature of disciplinary
measures: by decisively addressing minor misbehavior, militaries might stave

66 Protocol Additional to the Geneva Conventions of August 12, 1949, and Relating to the Protection
of Victims of International Armed Conflicts (“Protocol I”), art. 87, June 8, 1977, 1125 U.N.T.S. 3.

67 Id.

68 Protocol Additional to the Geneva Conventions of August 12, 1949, and Relating to the Protection
of Victims of International Armed Conflicts (“Protocol I”), art. 75, June 8, 1977, 1125 U.N.T.S. 3.

69 Id. at art. 75.

70 [d.

71 Protocol Additional to the Geneva Conventions of August 12, 1949, and Relating to the Protection
of Victims of Non-International Armed Conflicts (“Protocol II”), June 8, 1977, 1125 U.N.T.S. 609, art.
6, para. 2.

72 See Sandoz, supra note 52.

3 Id. at q 1675.

74 Id. at 9 3549.
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off further misconduct that might eventually cause conditions for more
serious war crimes.

The Commentary also emphasizes that military commanders are
obligated to “prevent breaches from being committed, to suppress them when
they have been committed, and to report them to the competent
authorities.”” Commanders can “prevent breaches by creating the
appropriate frame of mind, ensuring the rational use of the means of combat
and by maintaining discipline.”76

This makes sense. This comment recognizes that serious wartime
crimes do not happen in a vacuum but are instead the accretion of gradual
acts of indiscipline that can snowball into something more ominous. Soldiers
who routinely lie, disrespect civilians, or disobey minor orders are more likely
to have their misbehavior escalate into more serious offenses if standards are
not enforced and misbehavior goes unchecked.” Military disciplinary
measures have the potential to nip problems in the bud before they become
more serious.

The Commentary lists examples of what military leaders can do to
prevent grave breaches.” For example, “a noncommissioned officer must
Intervene to restrain a soldier who is about to kill a wounded adversary or a
civilian...”” This example, while correct, demonstrates a missed opportunity
to show the real application of disciplinary law. Rather than intervene at the
point where a war crime is about to be committed, the Commentary could
have usefully described the actions and behavior that led to this escalation.
Any minor behavior manifestations before this thwarted assault ought to be
addressed with consequences (including disciplinary sanctions) that in the
circumstances would be sufficient to impress upon the subject the
consequences of disobedience. Such descriptions could have usefully shown
the importance of the military endorsement of disciplinary measures.

The Commentary usefully clarifies that disciplinary sanctions are not
a substitute for penal sanctions.80 Military leaders can impose disciplinary
measures, propose disciplinary sanctions to superiors who have vested
disciplinary power, or “remit[] the case to the judicial authority where
necessary with such factual evidence as it was possible to find. In this way, a
commander of a unit would act like an investigating magistrate.”8! This
provision gives commanders confidence that they can impose disciplinary

75 Id. at § 3552.
76 Id. at § 3559.
1 Id. at § 1552.
78 Id. at § 3411.
7 Id. at § 3561.
80 Id. at 9 650.

81 Id. at § 3562.

14



measures whenever they deem necessary, since doing so is not to the
prejudice of penal proceedings later. In fact, the disciplinary proceedings
support the penal proceedings by action as a first investigation.

Thus, disciplinary sanctions serve a dual purpose. They can be used to
immediately instill discipline and create a basic factual record of what
happened. There are many possible uses for that factual record, including
allowing judicial authorities to later decide whether penal sanctions are
warranted.

This Commentary strikes an appropriate balance. It views disciplinary
procedures as aids to penal sanctions in cases meriting criminal prosecution,
rather than obstacles. Jeopardy should not attach to disciplinary proceedings
because the punishments are comparatively minor and disciplinary
proceedings are not criminal trials. A potential misuse of disciplinary
proceedings would be their use to sweep bad things under the rug and
prevent further inquiry by meddlesome outsiders, including prosecutors.82
When a soldier commits a crime, it reflects poorly on the entire military
organization and not just the offender.83 While no system of law can insulate
against all forms of self-dealing, the Commentary provides the most useful
aspirational framework for national militaries to follow.84

The Commentary teaches that the proper way for military leaders to
view their role is as a first dispenser of discipline in all cases, because even
for serious incidents that warrant penal sanctions and a formal trial the

82 An example of an allegation that disciplinary proceedings were used to sweep more serious
misconduct under the rug came from the U.S. military’s use of Article 15 disciplinary punishments in
response to allegations of detainee abuse in Iraq. See By the Numbers: Findings of the Detainee
Abuse and Accountability Project, HUMAN RIGHTS WATCH (Apr. 25, 2006) (footnotes omitted),
https://www.hrw.org/report/2006/04/25/numbers/findings-detainee-abuse-and-accountability-project
[https://perma.cc/ZEP5-GJEY].

Under U.S. military law, commanders have broad discretion to hold non-judicial
hearings in lieu of criminal prosecution. Even though non-judicial hearings are
meant to adjudicate minor offenses and can result only in relatively weak penalties
like reprimands, in practice, commanders in Iraq, Afghanistan, and at [Guantanamo
Bay] have used these hearings in numerous cases that warranted criminal
prosecution. DAA Project researchers found that in over seventy instances,
commanders who were faced with evidence that supported criminal prosecution chose
instead to impose non-judicial punishments or to use non-punitive administrative
actions. ... Many of the personnel punished were implicated in serious abuses,
including over ten personnel implicated in homicide cases, and approximately twenty
personnel implicated in assault cases. Little is known about the results of non-
judicial proceedings and other administrative processes, because the military refuses
to release information about them.

83 Sandoz, supra note 52, at J 522.
84 See id.
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disciplinary measures do not have a preclusive effect.85 Military leaders
should use disciplinary measures as investigative tools to find out what
happened and hand off any useful information that may be pertinent later for
criminal trial.86 Military leaders should view disciplinary actions holistically:
not just in response to misconduct but also to address minor issues before
they snowball.87

An overall lesson from the Geneva Conventions’ endorsement of both
disciplinary sanctions and penal sanctions is that both play important
functions during armed conflict.88 Of the two, disciplinary measures allowing
for instantaneous adjudication without frills might be more workable during
the harsh conditions of armed conflict.8® Penal measures proving full
application of rights might prove to be difficult in application when bullets
are flying, resources are scarce, and all attention is singularly focused on the
critical military mission. An analogy would involve a medical first responder
and surgeon: both are necessary participants in a system of quality medical
care. While the surgeon may have more elaborate expertise, the first
responder plays a more outsized role in times of crisis.

Protocol I’'s Commentary illustrates disciplinary and penal measures in
harmony.?° There is a useful role for each in addressing indiscipline and
misconduct in the ranks during armed conflict.

IV. DISCIPLINARY PUNISHMENTS IN INTERNATIONAL HUMAN RIGHTS LAW

Military members, whether conscripts or volunteers, give up certain freedoms
when they join the military.9! Basic human rights standards still apply to how they
are treated, including when they are tried for offenses.92 Some human rights
treaties were not written with the military in mind, so their general terms need to
be analyzed in a military context. Several recent working groups have applied
human rights standards to the military in a way that offers a helpful (but in the

85 Id. at 9 3403.

86 Id. 99 4597-98.

87 See id.

88 Yoram Dinstein, The Conduct of Hostilities under the Law of International Armed Conflict ch. 9
(Cambridge Univ. Press 2004).

89 Id.

90 See Sandoz, supra note 52.

91 Elizabeth Beaumont, Rights of Military Personnel, THE FIRST AMENDMENT ENCYCLOPEDIA (July 29,
2023), https:/firstamendment.mtsu.edu/article/rights-of-military-personnel/ [https://perma.cc/Z4AE-
U6HS6]

92 See Standards of Military Commissions and Tribunals: Hearing Before the Comm. on Armed
Services, H. of Reps.,109th Cong. (2006).
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author’s view, still incomplete) introduction to the military human rights issue.9
These efforts are briefly recounted below.

a. The International Covenant for Civil and Political Rights

When it comes to fair trial rights under international humanitarian law, the
north star and most important statement of principle comes from Article 10 of the
Universal Declaration of Human Rights: “Everyone is entitled in full equality to a
fair and public hearing by an independent and impartial tribunal, in the
determination of his rights and obligations and of any criminal charge against
him.”94 Military tribunals are not excepted from this command.9

A key treaty for implementing the Universal Declaration’s non-binding
aspiration is the International Covenant on Civil and Political Rights (ICCPR).%6
Article 14 lays out basic requirements for fair criminal trials.®” It declares the
entitlement of all to a “fair and public hearing by a competent, independent and
1mpartial tribunal established by law.”98 Article 14 also requires that the defendant
enjoy a presumption of innocence,? adequate notice of charges,19 time for
preparation of a defense,10! to be tried without unreasonable delay,!02 the right to
legal assistance,193 the right to examine adverse witnesses,1%4 the freedom to not
testify or confess guilt,105 the right to appeal,19 the right to compensation after
unjust convictions,97 and the prohibition against double jeopardy.108

93 See International Covenant on Civil and Political Rights, Dec. 16, 1966, 999 U.N.T.S. 171.; U.N.
Human Rights Committee, Civil and Political Rights, Including the Question of Independence of the
Judiciary, Administration of Justice, Impunity, U.N. Doc. CCPR/GC/31 (2007).; YALE LAW SCH.
DECAUX PRINCIPLES WORKSHOP, PRINCIPLES GOVERNING THE ADMINISTRATION OF JUSTICE THROUGH
MILITARY TRIBUNALS (2018), https://www.court-martial-ucmj.com/files/2018/06/The-Yale-Draft.pdf
[https://perma.cc/JR6V-WVVX].; THE COMMONWEALTH, COMMONWEALTH MILITARY JUSTICE
PRINCIPLES: THE STELLENBOSCH DRAFT, (2023), https://images.assettype.com/barandbench/2023-
12/47b89000-aa0c-481b-88e4-05¢39d051cbf/The Stellenbosch Draft.pdf. [https://perma.cc/4KTC-
LWMV].

94 G.A. Res. 217A (III), art. 10 (Dec. 10, 1948).

9 Id.

96 International Convention on Civil and Political Rights, Mar. 23, 1973, 999 U.N.T.S. 171.

97 Id. at art. 14.

98 Id. at art. 14(1). The article permits derogation of the public trial right in several circumstances,
including national security.

99 Id. at art. 14(2).

100 Id. at art. 14(3)(a).

101 Jd. at art. 14(3)(b).

102 Jd. at art. 14(3)(c).

103 Id. at art. 14(3)(d).

104 Id. at art. 14(3)(e).

105 Id. at art. 14(3)(g).

106 Id. at art. 14(5).

107 Id. at art. 14(6).

108 Id. at art. 14(7).
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These rights from Article 14 overlap closely with the Fifth and Sixth
Amendment rights enjoyed by criminal defendants in the United States.19 These
basic standards for fair trials are widely recognized in countries throughout the
world.!10 But the fair trial framework from Article 14 does not speak specifically to
requirements of military legal tribunals. About twenty years ago, two United
Nations instruments sought to fill that gap.111

b. United Nations Instruments

In the mid-2000s, two important international bodies studied and presented
military-specific applications to the basic fair trial terms from ICCPR Article 14.112

First came the non-binding but influential “Decaux Principles”!13 in 2006.
Named for Emmanuel Decaux, the French law professor who served as Special
Rapporteur of the Sub-Commission on the Promotion and Protection of Human
Rights, his report sought to identify principles of international human rights law
applicable to military tribunals.1'4 The Decaux Principles urge that military
tribunals, when used, must be established only in accordance with national laws or
constitutions.115 Military tribunals must respect standards of international law,
including international humanitarian law (a nod to the Geneva Conventions and
their Protocols) and fair trial rights (a nod to ICCPR Article 14).116 Martial law
(when military authority supplants civilian authority) must be carefully
circumscribed, and even in times of martial law fair trial rights are non-
derogable.117

The Decaux Principles include other principles that can fairly be
characterized as reflecting a mistrust of military courts.11® Decaux recommended
that the jurisdiction of military courts be scrupulously limited to not try civilians,!19
conscientious objectors,20 or persons under the age of 18.121 The subject matter of
military tribunals should not include serious human rights violations because of the
potential ease with which the military could use courts to sweep atrocities under

109 The exception is the right to compensation for wrongful convictions, which is not enumerated in
the Constitution itself, but has a patchwork of statutory authorizations in federal and state law.
110 COUNCIL OF EUROPE, Compass: The International Covenant on Civil and Political Rights (2020),
https://www.coe.int/en/web/compass [https://perma.cc/ W3FK-CN93].

111 See generally U.N. Human Rights Committee, Civil and Political Rights, Including the Question
of Independence of the Judiciary, Administration of Justice, Impunity, U.N. Doc. E/CN.4/2006/58
(Jan. 13, 2006).

12 Jq.

13 I

114 Id

115 Jd at Principle 1.

116 Jd. at Principle 2.

117 Id. at Principle 3.

118 See id. at Principles 13-14.

119 Jd. at Principle 5.

120 Id. at Principle 6.

121 Id. at Principle 7.
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the rug when commaitted by its own members.122 This potential for military
meddling in the fair and neutral administration of justice is addressed with
provisions limiting military secrecy!23 and providing a public right to view
proceedings, including the right of victims to attend and participate.124 Decaux
Principle 15 carries forward many of the enumerated fair trial requirements form
ICCPR article 14 without amendment.125

Principle 13 of the Decaux Principles provides the most direct requirement of
the composition of military tribunals.126 “The organization and operation of military
courts should fully ensure the right of everyone to a competent, independent and
impartial tribunal at every stage of legal proceedings from initial investigation to
trial.”127 This could be seen as addressing a concern that military leaders will try to
put their thumbs on the scales of military trials to reach preferred outcomes.

In sum, the Decaux Principles are a useful extension of the ICCPR’s
principles to the military context. Decaux puts heavy emphasis on international
human rights standards, including limitations of military jurisdiction and a
preference for civilian courts.128 Military leaders hoping for special treatment will
be disappointed with Decaux, because there are few exceptions and deviations from
ordinary fair trial standards even for military exigencies and operational
emergencies.!29 Military tribunals, according to Decaux, can have a valid place in
national legal systems, but only if they comply with human rights expectations.130
When militaries cannot provide those guarantees, their option is to cease their work
and allow civilian courts to take those cases instead.13! Military tribunals permit a
few shortcuts, reflecting an intent that they should be utilized only when
necessary.132 However, as a non-binding instrument the Decaux Principles have had
very little influence in the United States, which has moved forward with its own
system largely only attuned to requirements of U.S. law and the U.S.
Constitution.1!33

122 Id. at Principle 9.

123 Id. at Principle 10.

124 Id. at Principle 14.

125 Id. at Principle 15.

126 Jd. at Principle 13.

127 I

128 Jd. at Principle 17.

129 Id. at Principle 15.

130 Id. at Principle 7.

131 Id. at Principle 17.

132 Id. at Principle 8.

133 See EUGENE R. FIDELL, MILITARY JUSTICE: A VERY SHORT INTRODUCTION 16 (2016) (“Regrettably,
they [the Decaux Principles] have had no discernable impact on the course of military justice in the
United States.”).
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The next year, in 2007, the UN Human Rights Committee built upon the
Decaux recommendations in an official (though non-binding) UN instrument.134 The
Committee’s General Comment 32 to ICCPR Article 14 continued Decaux’s
emphasis on human rights standards for military tribunals.!35> For example,
regarding claims of exigency, “States derogating from normal procedures required
under [ICCPR] [A]rticle 14 in circumstances of a public emergency should ensure
that such derogations do not exceed those strictly required by the exigencies of the
actual situation. The guarantees of fair trial may never be made subject to
measures of derogation that would circumvent the protection of non-derogable
rights.”136

Importantly, both the Decaux Principles and General Comment 32 were
silent on military disciplinary law.137

c. The Yale Drafts

After more than a decade, the Decaux Principles were losing their
momentum. They had not been adopted by the UN General Assembly, or any other
body, as the definitive model rules for military trials. The passage of time
threatened to deflate their importance. In 2018, the world’s foremost military
justice scholar Eugene R. Fidell organized an international conference of experts to
attempt to update the Decaux Principles and reenergize the effort.138 The group
included the Honorable Diego Garcia-Sayan, the UN Special Rapporteur on the
Independence of Judges and Lawyers—the same position as held by Professor
Decaux.139 The meeting at Yale produced a non-binding update on the Decaux
Principles reflecting newer developments and trends.140

Much of the 2018 Yale Draft’s facelift of the Decaux Principles is beyond the
scope of this article. A new principle mentioned in Yale but not Decaux merits
mention: Yale Principal 15.141 Just as the Commentary to Protocol I had done more
than thirty years earlier, this principal sought to draw out the distinction of
military disciplinary measures from military penal measures.42 It refers to
“Summary Proceedings” and states:

134 UN Human Rights Committee, General Comment No. 32, Article 14: Right to equality before
courts and tribunals and to a fair trial, U.N. Doc. CCPR/C/GC/32 (August 23, 2007).

135 I

136 I

137 Emmanuel Decaux, Draft Principles Governing the Administration of Justice Through Military
Tribunals, U.N. Doc. E/CN.4/2006/58 (2006).

138 YALE LAW SCH. DECAUX PRINCIPLES WORKSHOP, PRINCIPLES GOVERNING THE ADMINISTRATION OF
JUSTICE THROUGH MILITARY TRIBUNALS (2018), https://www.court-martial-
ucmj.com/files/2018/06/The-Yale-Draft.pdf [https://perma.cc/JR6V-WVVX] (hereinafter “2018 Yale
Draft”).

139 I

140 Id., § 19-20.

141 [d., g 62.

142 I
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Summary proceedings may be conducted by or on behalf of
commanders in order to ensure the commander’s ability to carry out
his or her obligation to discipline the forces. Such proceedings should
respect the human rights of the accused, and should not be used as a
means to achieve impunity if criminal prosecution is warranted.143

The Yale Commentary to this principal adds:

A summary proceeding is not a criminal trial. Summary proceedings
must never be used to shield military personnel from criminal
prosecution for serious offenses. If a commander is uncertain whether
an offense should be dealt with summarily or by criminal prosecution,
the matter should be referred to the military prosecution authority,
which shall have the right of first refusal.144

This commentary mostly tracks with the earlier human rights instruments
and the Commentary to Protocol I, with one exception: the Yale mandate to give a
prosecutor a right of first refusal differs from the Commentary’s emphasis that
discipline can always be imposed by commanders.145 In this way, Yale indicates a
mistrust of military disciplinary procedures and a preference for participants in
criminal courts to call the shots. The Geneva Commentary, on the other hand, was
content to allow commanders to discipline even if the case would also eventually
land on a criminal docket.

The next year offered a chance to further explore the relationship between
military disciplinary and penal law with a second Yale conference.146 (I will refer to
these as the “2018 Yale Draft” and “2019 Yale Draft” for clarity). For the first time
since the Geneva Commentary, a serious professional body was solely focused on
the issue of military disciplinary law and its limits. Professor Fidell, to his credit,
recognized that there was more to say about the unexplored field of military
disciplinary law than Yale Principle 15, and the topic deserved its own
conference.147

The 2019 Yale conference produced a draft that continued the distrustful
approach from the previous year about military disciplinary proceedings.48 It did
this by assigning judicial and judicial-like standards to military summary

143 Jd.

144 Jd,

145 2018 Yale Draft, supra note 138, g 62.

146 YALE LAW SCH., 2019 YALE DRAFT PRINCIPLES FOR MILITARY SUMMARY PROCEEDINGS (2019),
https://puc.overheid.nl/PUC/Handlers/DownloadBijlage.ashx?pucid-
=PUC_311298_11_1&bestand=Bijlage_bij_bijdrage_Tijd_om_het_militair_tuchtrecht_te_evalueren.p
df&bestandsnaam=Bijlage+bij+bijdrage+Tijd+om+het+militair+tuchtrec.pdf [https://perma.cc/79XM-
CJ2V] (hereinafter “2019 Yale Draft”).

147 I

148 Id. at 2—4.
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proceedings to ensure their fairness.14® For example, disciplinary measures are not
based on inherent authority of armed forces but instead must be promulgated by
national law (Principle 1); offenses and statutes of limitations must be defined
(Principle 4); military detention can only be ordered by a judicially competent
tribunal (Principle 8); cases must be proved by a standard of beyond a reasonable
doubt (Principle 10); subjects should enjoy a baseline of fairness rights (Principle
11); subjects should have access to legal counsel (Principle 13); and adverse rulings
should be subject to appeal (Principle 14).150

With its vision for a quasi-judicialized system of military disciplinary law, the
2019 Yale Draft represents a dramatically different vision for military disciplinary
law than the Protocol I Commentary. While that Commentary envisioned military
discipline as a positive good to keep armed forces well-behaved and atrocity-free,
the 2019 Yale Draft reveals skepticism that military officials would not respect
basic human rights of their subordinates.15! This feels somewhat speculative, as the
2019 Yale participants were experts in military penal measures and seemed to be
transplanting what they knew about the best practices of military courts onto
military disciplinary proceedings. After Yale, the chasm between international
humanitarian law and international human rights law about military disciplinary
law had grown wider.152

d. The Stellenbosch Principles

Further skepticism towards military disciplinary law was revealed just three
years after Yale in Stellenbosch, South Africa. There a committee of military law
experts convened November 7, 2023 to set out their own draft model military justice
principles.!?3 This was part of the Commonwealth Military Justice Transformation
Project to improve the modernization of military justice within the 56 countries of
the Commonwealth, a voluntary association of countries, most of which were
formerly part of the British Empire.15¢ The Stellenbosch Draft’s aim was “to assist
member countries in reforming their military justice systems to ensure alignment
with international standards, including international humanitarian and human
rights law.”155> Much of the subject matter of the Stellenbosch Draft resembles the
Yale Drafts; both are human-rights centric with an aim of helping democracies

149 I,
150 I,

151 I,

152 I,

153 THE COMMONWEALTH, COMMONWEALTH MILITARY JUSTICE PRINCIPLES: THE STELLENBOSCH DRAFT,
(2023), https://images.assettype.com/barandbench/2023-12/47b89000-aa0c-481b-88e4-
05¢39d051cbf/The Stellenbosch Draft.pdf. [https://perma.cc/4KTC-LWMV].

154 Id.

155 Francisca Pretorius & Alan Large, The Commonwealth Military Justice Transformation Project,
in MILITARY JUSTICE: CONTEMPORARY, HISTORICAL AND COMPARATIVE PERSPECTIVES 351 (Gwenaél
Guyon, et al. eds., 2025).
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comply with international human rights norms.15¢ Stellenbosch even featured many
of the same military justice experts who worked on the Yale Drafts.157

Stellenbosch Principle 10 addresses summary proceedings, and in parts
closely resembles Principle 15 of the 2018 Yale Draft.158 Stellenbosch Principle 10(a)
adds a new feature not previously included in the Geneva Commentary, Decaux
Principles, or Yale Draft: an accused’s right to veto disciplinary proceedings.1%9 It
states, “Where summary proceedings are initiated by commanders against military
personnel, ensure that sufficient protections exist, including the right to elect trial in
a military court which provides access to the internationally recognised rights set
out in Principle 7 above, or an unfettered appellate procedure to such a court.”160

With this provision interlinking disciplinary and penal law, the Stellenbosch
Draft went beyond what any treaty or expert body had done before. Regrettably, the
Stellenbosch Draft was not accompanied by commentary for the drafters to explain
why it felt this provision was required by international law or in the self-interest of
national armed forces. Principle 10 contains no suggestions for countries that do not
have military criminal courts, which seems to mean that a military offender can
choose to decline disciplinary measures and face no further recourse from the
military.161

For purposes of this article, what is most important is the linkage that
Stellenbosch Principle 10(a) provides between disciplinary measures and penal
sanctions. Stellenbosch, like Yale, disfavors disciplinary measures. Stellenbosch,
unlike Yale, seeks to remedy this by subordinating disciplinary measures to
criminal trials. It does so by granting the military offender a right to “turn down”
disciplinary measures and elect criminal trial.162 The next section contemplates this
turn-down right.

V. STELLENBOSCH’S PROPOSED “TURN-DOWN” RIGHT; PROBING ITS KEY
ASSUMPTIONS

“I am not the first to paraphrase Clemenceau and say the law is too important to
entrust to lawyers and judges.”63

156 2018 Yale Draft, supra note 138.

157 The Commonwealth supra, note 153, preamble.

158 The Commonwealth, supra note 153, at 10(b) (“Ensure that summary proceedings are only used
to adjudicate minor offences and to impose minor sanctions which are proportionate to the gravity of
the offence and the degree of responsibility of the offender, and which do not involve sentences of
imprisonment or any other significant deprivation of liberty, violation of human rights, or dismissal
from service.”).

159 Id. at 10(b).

160 Jd. (emphasis added).

161 Id.

162 I,

163 MARVIN E. FRANKEL, CRIMINAL SENTENCES: LAW WITHOUT ORDER 124 (1972).
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“Turn down for what?164

This section interrogates the turn-down right mentioned in the Stellenbosch
Draft. The idea for such a right was not invented in Stellenbosch. Many national
militaries, including the United States, already permit military members to elect to
opt out of disciplinary proceedings and undergo criminal trials instead.16> The right,
though unexplained, would not have appeared unless it was thought to be
necessary. I have identified four assumptions that I believe undergird
Stellenbosch’s requirement for a turn-down right. Each is addressed in turn.

a. Assumption: the primary concern of international human rights law in armed
conflict should be the fair treatment of soldiers166

Nobody wants to be treated unfairly. Stellenbosch seeks to address this by
permitting disciplinary declination to ensure that a truly fair forum is always
available to soldiers, even during military operations when the normal criminal
courts (including military courts) are far away.167

Stellenbosch assumes that fair treatment of soldiers is the highest priority of
international human rights law during military operations.16® This is contestable. A
large body of international human rights law, including the Decaux Principles,
emphasizes the concern that civilians should be protected during armed conflict,
and that military justice might be used to give impunity to soldiers.16° This is what
would happen with disciplinary declination: a soldier who harms civilians is put in
control of whether he will be disciplined for his misconduct. If he declines discipline,
the military may be forced to send him away to where courts are operating. For all
the civilian population can tell, the offending soldier got away with his misdeeds
and faced no local accountability.170

Protecting civilians from soldier misconduct during military missions is, I
argue, a higher priority than the fair treatment of soldiers. Consider a hypothetical.

164 DJ SNAKE AND LIL JON, Turn Down for What (CD, Columbia Records Dec. 18, 2013).

165 See UCMJ, art. 15(a), 10 U.S.C. § 815(a) (permitting an accused facing nonjudicial punishment to
“demand]] trial by court-martial in lieu of such punishment.”). An exception to the U.S. turn-down
right is for members who are “attached to or embarked in a vessel”; they have no right to turn-down
and must accept nonjudicial punishment. The states in the U.S. each operate their own military
justice systems and about half contain a turn-down provision as well. See Rosenblatt, supra note 12
at n. 76.

166 See The Commonwealth supra, note 153, at 1(a)—(b).

167 I,

168 Id. at preamble.

169 Decaux, supra note 137, 9 32—34 (discussing the need for civilian courts in wartime to not provide
impunity for soldiers).

170 This fits in the same category of grievance that animated Thomas Jefferson’s impassioned
objections to British rule in the American colonies. British soldiers who committed crimes affecting
American civilians were whisked back to England rather than face local accountability. See THE
DECLARATION OF INDEPENDENCE para. 17 (U.S. 1776) (“For protecting them [British soldiers] by
mock Trial, from punishment for any Murders which they should commait on the Inhabitants of these
States.”).
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An infantry platoon of twenty soldiers is deployed to a foreign country on a
peacekeeping mission. During the evenings and weekends, the soldiers enjoy liberty
and can go to the local city to enjoy recreational activities. But reports begin to
emerge that one of the soldiers is stealing from locals and defacing religious
monuments. The perpetrator has not been identified. To stop the problem, the
commander orders that all the soldiers in the platoon will lose their liberty for three
weeks. Instead of having freedom during their off-duty hours, they must remain in
their barracks.

This disciplinary measure punishes both the guilty and the innocent. Those
soldiers who did not commit misconduct lost their liberty through a summary
determination that did not give them the chance to assert their innocence. Yet the
military mission demanded such an instantaneous response, and the arbitrary and
unfair treatment feels justified by the circumstances. To not impose discipline
instantaneously and instead wait for a criminal trial would result in civilians
continuing to suffer and the jeopardization of the military mission.

b. Assumption: soldiers will be treated more fairly in criminal trials than in
disciplinary proceedings!?!

The Stellenbosch drafters probably sincerely believed that the formal
procedures of court would result in more fair treatment of the accused than less
formal disciplinary proceedings. But the offender hardly fares better with the turn-
down right. The soldier who only needed a disciplinary course correction now finds
himself possibly facing a criminal trial for a matter that his military leaders had
decided all along was of a disciplinary and not criminal nature. He then stands to
bear the mark of a criminal conviction and possibly penal sanctions as well such as
incarceration. The military member loses the benefit of having his case decided by a
military officer familiar with him and the factors of the military mission where the
misconduct occurred;1?2 his case will now be decided by persons he does not know in
a distant tribunal.

c. Assumption: criminal courts can be easily convened during armed conflict!73

Another assumption underlying Stellenbosch is that criminal trials can
always be convened during armed conflict.174 The turn-down right and election of a
criminal court instead assumes that this is always a viable option. As the Geneva
Commentaries point out, the need for discipline is at a premium during the
performance of military missions, which may involve the military force deployed

171 See The Commonwealth, supra note 153, at 10(a)—(b) (proposing that disciplinary hearings should
only be used for minor offenses and minor sanctions, implicitly leaving more significant crimes and
punishments for civilian courts).

172 The author credits this observation to Steve Whitson, a retired U.S. Air Force Lieutenant Colonel,
at the Villanova Law Review symposium where this paper was presented.

173 See The Commonwealth, supra note 153, at 1(b) (stating that military tribunals must be regularly
reviewed without addressing difficulties during armed conflict).

174 I
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beyond its own borders.!”> On such a mission, the commander seeking to impose
discipline must always be willing to confront the turn-down possibility—a threat
made even more likely when the military is performing missions far from home
station. To be prepared for a turn-down, there must be a viable option to convene a
criminal trial to try the offense. But some national militaries do not even have
military courts-martial.l76

This means that a military member in need of discipline will have the option
to call the bluff of his commander who wants to impose discipline. The commander
then has no good options: back down and lose face; take on the trouble, expense, and
delay of bringing together all the parties to a court-martial; or send the offender
back to home station, where the offender will enjoy a free ticket away from the
austere conditions of their military mission.!77 It makes little sense to give the right
of a court-martial to an offender when the court cannot easily be convened. The
commander’s hands are tied. It is exactly the circumstances where discipline is
needed most—during military missions away from home station—where the option
to impose discipline becomes most tenuous.178

d. Assumption: military disciplinary sanctions are too harsh!7

A cursory examination reveals grave problems with the turn-down right in
exchange for little benefit. So why has it retained its appeal? It may appeal to well-
meaning lawyers versed in the judicial standards of fair trials who are skeptical
that soldiers can receive fair treatment in disciplinary proceedings conducted by
non-lawyers without the guardrails of trial procedure.180 Disciplinary proceedings
might be arbitrary, discriminatory, or take shortcuts at key steps. With the turn-
down right, lawyers and soldiers likely imagine a chance to fight back against a
vindictive military commander in a proper forum with a neutral judge and military
jury based in proper procedures.

Admittedly, this could be a creditable claim if the penalties imposed by
military disciplinary law were harsh. Nobody wants a return to the horrors of old

175 See Pilloud, et al. supra note 147, at 1675 (discussing the importance of discipline in armed
conflict situations).

176 Decaux, supra note 137, 9 3 (calling upon states with military courts to ensure their sufficiency,
which implicitly does not call upon states without such courts).

177 See U.S. Dep’t of Defense, Manuel for Courts-Martial United States (2023) (describing military
law as attempting to avoid these conditions as with its purpose to, “to promote justice, to assist in
maintaining good order and discipline in the armed forces, ...”).

178 See Pilloud, et al. supra note 147, at § 1675 (discussing the importance of discipline in armed
conflict situations).

179 See The Commonwealth, supra note 153, at 10(a)—(b) (seeking to avoid miliary tribunals being
used for more serious punishments and crimes by proposing that disciplinary hearings should only
be used for minor offenses and sanctions).

180 This has been a long-running debate in the United States, which has featured a turn-down right
since the passage of the UCMJ in 1951. See Note, The Unconstitutional Burden of Article 15, 82 Yale
L.J. 1481, 1481 (1973) (arguing that military members are in a lose-lose situation when choosing
between nonjudicial punishment and the turn-down).
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when commanders arbitrarily imposed death sentences and other severe
punishments. But if the penalties of military discipline are not harsh, then there is
a lower risk of erroneous deprivation, and less process is required.18! This reasoning
closely parallels the U.S. constitutional provision called procedural due process.182
That doctrine seeks to answer the question, “what process is due?” by balancing the
individual interests at stake with the risk of an erroneous deprivation of liberty and
costs and burden of providing additional process.183 It makes sense that a person
subjected to the death penalty receive more exacting procedural rights than a
person whose library card is revoked, because the interests are so much higher. We
care very much about fairness deficiencies for the death penalty case, and not as
much for the library card revocation.

With this framework, we next evaluate the harshness of military disciplinary
penalties. Those unfamiliar with military life may have a difficult time deciding
whether a disciplinary provision is “harsh” or “too harsh” when the entire nature of
military service seems like an enormous deprivation, or even a punishment. As
difficult as it is, there must be some meaningful way to evaluate the
appropriateness of disciplinary measures to determine whether they constitute
violations of the soldier’s rights under international human rights law.

To that end, a 1976 decision by the European Court of Human Rights is
useful offers useful analysis.184 In Case of Engel and Others v. The Netherlands
(“Engel”) the Court heard the combined complaints of five Dutch servicemembers
that the discipline they received from their commanding officers violated their
human rights guaranteed by the European Convention on Human Rights.185

The five conscripted Dutch soldiers had each engaged in various acts of
mischief: one overstayed a weekend pass, another did not report his whereabouts as
requested and reported late for work, one drove a jeep recklessly fast over rocky
terrain, and two others pamphleteered materials to other soldiers making fun of
their commanding officer.186

Those violations of military standards fit within various provisions of the
Dutch military disciplinary code, which authorized certain punishments.187 At the
lowest end was a reprimand. Next, military members could receive light arrest for
fourteen days which required the military member to remain in his dwelling during
off-duty hours, unless he lived in the barracks, in which case he had to remain in

181 See Imwinkelried & Gilligan supra note 182, at 534 (arguing on behalf of military proceedings
with little process in part because of their light punishments).

182 See Mathews v. Eldridge, 424 U.S. 319, 332-33 (1976).

183 I

184 Case of Engel and Others v. The Netherlands (Article 50), App No. 5100/71; 5101/71; 5102/71;
5354/72; 5370/72 Eur. Ct. H.R. (ser. A) (1976).

185 Id. g 1.

186 Id. 99 33, 37, 41, 43.

187 Id. 99 16-19.
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the barracks.18 The most severe form of authorized!8® military discipline was
aggravated arrest, which required soldiers to perform their military duties during
the day then remain in a specially designated but unlocked place for all other times,
without liberties to leave on evenings or weekends.190 While soldiers normally are
subject to service discipline at all times, those on good status are customarily
permitted liberty and freedom of movement from five o’clock in the afternoon until
midnight, and on weekends.19!

The five soldiers, who had each been subjected to either light arrest or
aggravated arrest, brought complaints that their treatment violated several
provisions of the European Convention on Human Rights.192 That Convention,
binding on the Netherlands, included the right that no person should suffer
deprivations of liberty except those imposed by a court at law.193 This provision was
at odds with the two-week detentions the soldiers endured from disciplinary
proceedings.194 The Engel court now had a clash between two seemingly immovable
objects: human rights law versus military law.

The Engel court began by noting that most of the parties to the European
Convention on Human Rights also possessed military forces with authorized
disciplinary systems, which implied that certain rights and freedoms enjoyed by
most of a country’s citizens could be curtailed for military members.195 The Court
then laid out a standard that the human rights enjoyed by military members must
calibrate for the unique context of military life:

Military service... does not on its own in any way constitute a
deprivation of liberty under the Convention, since it is expressly
sanctioned in Article 4. ... In addition, rather wide limitations upon
the freedom of movement of the members of the armed forces are
entailed by reason of the specific demands of military service...

Each State is competent to organise its own system of military
discipline and enjoys in the matter a certain margin of appreciation.
The bounds that Article 5 requires the State not to exceed are not
identical for servicemen and civilians. A disciplinary penalty or

188 Id. 99 16-18.

189 Previously, the most severe form of disciplinary punishment was commitment to a disciplinary
unit for three to six months. In that unit the soldiers still performed their military duties, were
restricted during normal off-duty time, and could receive some visitors. This punishment was
abolished in 1974. See id. q 24.

190 Id. 9 19.

191 Id. g 18.

192 Id. g 52.

193 See Convention for the Protection of Human Rights and Fundamental Freedoms, Nov. 4, 1950,
213 U.N.T.S. 221, E.T.S. 5 art. 5 (guaranteeing the “right to liberty” without deprivation except
pursuant to a lawful detention after conviction by a competent court).

194 Engel, supra note 184, 9§ 16.

195 Id. 9§ 57.
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measure which on analysis would unquestionably be deemed a
deprivation of liberty were it to be applied to a civilian may not possess
this characteristic when imposed upon a serviceman. Nevertheless,
such penalty or measure does not escape the terms of Article 5 when it
takes the form of restrictions that clearly deviate from the normal
conditions of life within the armed forces of the Contracting States. In
order to establish whether this is so, account should be taken of a
whole range of factors such as the nature, duration, effects and manner
of execution of the penalty or measure in question.19

Although Engel is a European decision that does not bind the United States
and many of the Commonwealth countries, its reasoning provides a useful template
for determining whether military disciplinary sanctions are excessive. What is
considered “harsh” may vary dramatically based on the local military
circumstances. For example, an imposed sanction requiring a soldier to spend two
weeks in the barracks during a period when others are enjoying liberty will
probably be regarded as a hefty penalty. On the other hand, that same order to
spend two weeks in the barracks during an austere military deployment would be
seen in a completely different light—a luxury, even. The military circumstances
mean everything when assessing the appropriateness of disciplinary sanctions.

Nations prescribe military regulations according to national laws.197 When
they do so they authorize derogation from normal civilian freedoms.198 Soldiers are
likely to suffer more generalized deprivations during military operations. When
they are disciplined during these operations, the disciplinary deprivations should be
evaluated by how much they deviate from the more austere conditions. This would
seem to grant more tolerance to discipline forces during military operations—the
time when international humanitarian law teaches that discipline is needed
most.19 Yet the turn-down right flips that formula upside down: it becomes more
difficult for the military to quell misbehavior during operations because of the
difficulty of imposing penal sanctions on the battlefield.

VI. CONCLUSION

Lil Jon asked the correct question: turn down for what?200 The proposal in
Stellenbosch to make military discipline optional, by permitting those facing
military discipline to elect to be tried in criminal trials instead, is based on several

196 Id. 9 59.

197 See U.S. Dep’t of Defense supra note 177, at 1 (describing United States military law as, “the
statutes governing the military establishment and the regulations issued thereunder, the
constitutional powers of the President and regulations issued thereunder ...”).

198 See Engel, supra note 184, 9 54 (establishing that the applicable civilian law does apply to
members of the military but that it must be interpreted in light of their unique conditions.

199 See The Commonwealth, supra note 153, at preamble (emphasizing the importance of military
discipline to ensure compliance with international, human rights, and humanitarian law).

200 DJ Snake and Lil Jon, supra note 164.
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well-meaning but flawed assumptions. The idea is out of step with the requirements
of international humanitarian law and a wider body of international human rights
law. Rather than subordinating disciplinary law to penal law, it is better instead to
appreciate the unique features of military disciplinary law and penal law and how
each have important roles to play in regulating military behavior. Nations seeking
to amend their military justice laws should turn down the turn-down.
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