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INTEREST OF AMICI CURIAE 

 

The Navy, Marine, and Coast Guard Defense 

Services Organizations represent Marines, Sailors, 

and Coastguardsmen accused of federal criminal 

offenses before courts-martial and other disciplinary 

proceedings. Together, Amici Curiae represented 

over 500 military accused facing prosecution for 

federal criminal offenses at courts-martial in the 

fiscal year ending September 2025.  We provide 

zealous, ethical representation as guaranteed by the 

Sixth Amendment and safeguard the rights and 

promote the interests of those who safeguard our 

Nation.1  In advocating for military accused, it is 

critical to confront witnesses against them at trial in 

courts-martial, as protected by the Sixth Amendment 

Confrontation Clause.  Amici are thus interested in 

this Court’s interpretation of the Confrontation 

Clause to assert and protect the rights of military 

accused. 

 

SUMMARY OF ARGUMENT 

 

Amici Curiae request this Court to grant 

Petitioner’s request for writ of certiorari to resolve 

the recurring question left open after Smith v. 

Arizona: when do forensic analysts’ out-of-court 

statements become testimonial under the 

Confrontation Clause. 602 U.S. 779 (2024). This 

 
1 No party has authored this briefing in whole or in part, and no 
one other than amici, its members and its counsel have paid for 
the preparation or submission of this brief. 



2 

 

issue divides courts across this Nation, both as a 

matter of interpretation and application.  This case 

provides a perfect platform to assess the scope of 

testimonial statements where forensic reports and 

statements commence outside a traditional criminal 

investigation, yet evolve into testimonial statements 

offered as evidence in criminal proceedings. 

 

This Court has long held the military in a 

distinct place within our Constitutional order, where 

the law is “that of obedience.”  In re Grimley, 137 

U.S. 147, 153 (1890).  Servicemembers are required 

to submit to random and warrantless seizures of 

evidence.2  When the Government seeks to impose 

criminal punishment at court-martial, those same 

servicemembers are denied the right to a trial by 

jury.  See Whelchel v. McDonald, 340 U.S. 122, 127 

(1950).  At that criminal trial, the Government may 

then secure a conviction for certain offenses not 

through direct proof of every element, but by reliance 

on inference where evidence is absent.  Manual for 

Courts-Martial, United States pt. IV, para. 50.c.(10) 

(2024 ed.).  And even then, a guilty verdict need not 

be established in courts-martial by a unanimous 

verdict.  United States v. Anderson, 83 M.J. 291 

(C.A.A.F. 2023).  In the military, there are fewer 

 
2 See U.S. Marine Corps, Order 5300.17A, Marine Corps 
Substance Abuse Program (2018) [hereinafter MCO 5300.17A]; 
U.S. Dep’t of Navy, Chief of Naval Operations Instruction 
5350.4E, Navy Alcohol and Drug Misuse Prevention and 
Control (2022)(hereinafter OPNAVINST 5350.4E); U.S Coast 
Guard Commandant Instruction 1000.10B, Military Substance 
Abuse and Behavioral Addiction Program (2022) [hereinafter 
COMDTINST 1000.10B].   
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protections for the accused compared to civilians 

facing similar criminal prosecutions in civilian 

courts.  

 

Yet the Constitution has not wholly 

abandoned those sworn to protect it.  As Chief 

Justice Warren observed, “our citizens in uniform 

may not be stripped of basic rights simply because 

they have doffed their civilian clothes.”  The Bill of 

Rights and the Military, 37 N.Y.U. L. Rev. 181, 188 

(1962).  The right to confront witnesses is one such 

Constitutional safeguard.  Unlike other Sixth 

Amendment rights, Congress and the President have 

long understood that pursuing the military’s good 

order and discipline and protecting an accused 

servicemember’s Sixth Amendment right to confront 

and cross-examine witnesses are congruent 

obligations.  E.g., R.C.M. 910(c)(3), Manual for 

Courts-Martial, United States (2024 ed.); Mil. R. 

Evid. 802.  Until recently, the right to confront 

witnesses in a military court was uncontroversial. 

 

In Smith, this Court addressed the 

Confrontation Clause and expert testimony reliant 

upon lab analysts’ expert factual assertions. 602 U.S. 

at 795.  Surrogate expert witnesses convey hearsay 

when they testify as to observations and findings 

noted by a non-testifying, absent lab analyst.  Courts 

must examine the underlying statements to ensure 

that testimonial hearsay is not admitted in violation 

of the Sixth Amendment.  U.S. CONST. amend. VI.  

Navy and Marine Corps trial and appellate criminal 

courts have read Smith to allow surrogate expert 



4 

 

testimony regarding testing that the witness did not 

perform or participate in, without the testimony of 

the analyst who conducted such tests.  Consequently, 

Navy and Marine Corps prosecutors are using expert 

opinions predicated on an absent analyst's assertions 

to convict Marines, Sailors, and Coastguardsmen.  

These convictions may result in confinement and all 

the attendant collateral consequences of a federal 

criminal conviction.  Unlike civilian defendants, 

however, servicemembers may also suffer a punitive 

discharge—a permanent sanction carrying profound 

professional, financial, and reputational 

consequences.  Faithfully applying Smith to military 

courts is essential to preserving the balance 

Congress and the President have long struck 

between the demands of military discipline and the 

Constitutional rights of those who serve and defend 

the Nation.  

 

This case raises a question that extends 

beyond military justice.  Smith did not resolve how 

courts should determine whether the underlying 

statements of lab analysts are testimonial, and lower 

courts have since struggled to apply that second 

requirement.  This case squarely presents that 

unresolved question.  The Government introduced 

laboratory results through a single surrogate expert 

who neither performed nor observed the testing at 

issue yet testified to the accuracy and veracity of the 

absent analysts’ testing and conclusions.  Navy and 

Marine Corps trial and appellate courts have 

concluded that such testimony survives Smith.  

Other courts have reached different conclusions 
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when confronted with materially similar 

circumstances.  The result is a split over the meaning 

and application of Smith’s second prong—whether 

the absent analysts’ statements are testimonial.  If 

surrogate testimony such as that presented here 

satisfies the Confrontation Clause even where the 

underlying lab analyst’s assertions are introduced for 

their truth, then the protection recognized in Smith 

risks becoming illusory, not only in courts-martial, 

but in criminal courts across the Nation.   

 

The military justice system is an especially 

suitable vehicle for drawing that Constitutional line.  

The Government routinely collects and tests 

biological samples from Marines, Sailors, and 

Coastguardsmen without individualized suspicion of 

criminal wrongdoing.  The resulting laboratory 

analyses therefore occupy the precise space where 

courts have struggled most after Smith: determining 

when forensic analysts’ statements, generated 

outside a traditional criminal investigation, become 

testimonial assertions that trigger the protections of 

the Confrontation Clause.  The answer will 

determine the practical scope of the Confrontation 

Clause in thousands of criminal prosecutions, 

military and civilian alike. 
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ARGUMENT 

 

I.  The Confrontation Clause applies in military 

courts for those who defend the Nation. 

 

 Since the enactment of the Uniform Code of 

Military Justice (UCMJ), Congress has repeatedly 

sought to align military justice with federal criminal 

practice, preserving deviations only when necessary 

to meet unique military requirements.  This Court 

has squarely recognized that the military justice 

system is fundamentally judicial in nature and not 

merely an administrative mechanism for 

maintaining good order and discipline.  In Ortiz v. 

United States, the Court held that “the military 

justice system’s essential character … [is] judicial,” 

emphasizing that military courts decide criminal 

“cases” under federal law and afford procedural 

protections that are “virtually the same” as those in 

civilian criminal proceedings.  585 U.S. 427, 437-38 

(2018).  Consequently, the legitimacy of the military 

justice system increasingly depends upon its ability 

to provide Constitutional and procedural protections 

to servicemembers comparable to those afforded 

civilian defendants.  

   

   Recently, Congress continued to bring the 

military justice system in line with civilian criminal 

practice.  For example, the 2022 National Defense 

Authorization Act (NDAA) provided prosecutors, 

rather than commanders, charging authority over 

several enumerated offenses.  See National Defense 
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Authorization Act for Fiscal Year 2022, Pub. L. No. 

117-81, § 531, 135 Stat. 1541, 1695 (2021).  The 

NDAA also made sentencing the sole purview of the 

military judge, in lieu of court-martial members, and 

adopted sentencing parameters founded upon those 

employed in civilian federal courts.  Id. § 539E.  

These reforms further narrowed the distinctions 

between courts-martial and federal criminal trials.  

A servicemember convicted at court-martial faces 

similar incarceration time and a federal criminal 

conviction, but with the additional stigma of a 

punitive discharge and its attendant collateral 

consequences.3 

 

  Where the unique needs of the military rest, 

however, the military justice system continues to 

uphold disparate practices.  The Constitutional 

requirement for indictment by grand jury does not 

apply to the military.  Although the UCMJ requires a 

preliminary hearing to consider the evidence 

supporting charges, the findings by the hearing 

officer are recommendations only, and the 

Government may pursue charges despite a hearing 

 
3 See e.g. Uniform Code of Military Justice (UCMJ) art. 56(b), 
10 U.S.C. § 856(b)(2024); See also U.S. Dep't of Army, Pam. 27-
9, Military Judges' Bench-book, para. 2-6-10, (10 Sep. 2014) 
(“You are advised that the stigma of a punitive discharge is 
commonly recognized by our society.  A punitive discharge will 
place limitations on employment opportunities and will deny 
the accused other advantages which are enjoyed by one whose 
discharge characterization indicates that (he)(she) has served 
honorably.  A punitive discharge will affect an accused's future 
with regard to (his)(her) legal rights, economic opportunities, 
and social acceptability.”) 
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officer’s contrary recommendation.  See UCMJ art. 

32, 10 U.S.C. § 832 (2024); R.C.M. 405.  Military 

defendants also do not enjoy the right to utilize the 

court’s subpoena power like their civilian 

counterparts.  While military defense counsel will 

have an “equal opportunity to obtain witnesses and 

other evidence,”  UCMJ art. 46, 10 U.S.C. § 846 

(2024) (emphasis added), military accused must work 

through and rely on Government counsel to obtain 

subpoenas for evidence and witnesses, including 

experts.  R.C.M. 703.  The Government may oppose 

such requests, requiring the accused to disclose more 

about defense case strategy than in the federal 

civilian system.  Also, the members (jurors) are 

selected by the very authority who convenes the 

prosecution.  See UCMJ art. 25, 10 U.S.C. § 825 

(2024).  Finally, again for expeditious resolutions, a 

non-unanimous verdict is permitted to convict the 

accused of a federal criminal offense.  See United 

States v. Anderson, 83 M.J. 291 (C.A.A.F. 2023).  

   

Since Congress and the courts have 

consistently moved military justice toward federal 

criminal norms with respect to charging authorities, 

evidentiary rules, judicial independence, and 

sentencing, there is no basis for treating 

confrontation rights differently.  The logic underlying 

Smith v. Arizona applies with equal force in courts-

martial.  Yet in its own applications of Smith v. 

Arizona, the military justice system continues to 

operate as an outlier, with the current state of 

military law depriving the accused of critical 

confrontation rights.   
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A. Prosecutors continue to use surrogate 

experts to shield human errors from 

challenge. 

 

Accused servicemembers frequently face 

forensic evidence that depends upon the observations 

and judgments of numerous individuals, yet the 

Government presents that evidence through a 

surrogate witness who neither performed nor 

observed the underlying testing.  For example, the 

Government has structured the testing protocols for 

controlled substances and presentation of such 

results at trial to protect the absent analyst from 

challenge.  The Department of the Navy's substance 

abuse deterrence program coordinates between the 

individual military unit and centralized forensic 

testing facilities.  Every sample obtained for testing 

begins with a Substance Abuse Control Officer 

(“SACO”). SACOs are specially appointed and 

trained Marines tasked with carrying out the 

requirements of MCO 5300.17A.  Similarly, the Navy 

utilizes Urinalysis Program Coordinators (“UPC”) to 

carry out the requirements of OPNAVINST 5350.4E, 

and the Coast Guard uses the term “Drug Testing 

Coordinators” (“DTCs”) under COMDTINST 

1000.10B for the same purpose.  To act as an 

effective deterrent, SACOs, UPCs, and DTCs conduct 

random periodic testing of all Marines, Sailors, and 

Coastguardsmen within a command. 

 

  SACOs and UPCs are directed to follow 

procedures to ensure legal defensibility from the 
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moment of collection.  Every specimen container 

must be labeled with multiple data points before 

being mailed to the Navy Drug Screening Laboratory 

(NDSL),4 including data, batch and specimen 

numbers, servicemember ID numbers, initials, 

testing premise codes, and servicemember initials.  

After collection, the SACOs or UPCs mail the 

individual samples to the NDSL.  

 

  NDSLs are forensic testing facilities 

responsible for analyzing approximately 2.5 million 

specimens annually for the Navy, Marine Corps, 

military applicants, and other Department of War  

branches.  The stated mission of NDSL is to generate 

“scientifically valid and legally defensible” results of 

its drug testing program.5  At the NDSL, samples 

undergo two phases: one phase of testing indicates 

the presence of a controlled substance, and a second 

phase confirms, reports and prepares to present such 

 
4 The Coast Guard exclusively uses Tripler Army Medical 
Center to perform specimen testing. 
 5 See Navy and Marine Corps Force Health Protection 
Command, Navy Drug Screening Laboratory Great Lakes, 
https://www.med.navy.mil/Navy-and-Marine-Corps-Force-
Health-Protection-Command/Field-Activities/Navy-Drug-
Screening-Lab-Great-Lakes/ (last visited July 13, 2026)(“The 
mission of Navy Drug Screening Laboratory, Great Lakes 
(NAVDRUGLAB GREAT LAKES IL) is to deter illicit drug use 
and promote safety and readiness in the armed forces by 
providing scientifically valid and legally defensible test results 
for selected drugs of abuse and drug metabolites in urine 
specimens to our customers in an accurate and efficient 
manner.”). 
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analysis and findings in later court-martial 

proceedings as needed.6   

 

Upon the arrival of each sample, NDSL 

applies a factory-line approach to testing and, later, 

presenting its findings in court.  First, the 

accessioning department opens the unit packages 

and inspects the specimens and accompanying chain 

of custody documentation for integrity.  During this 

inspection, technicians assign discrepancy codes to 

document any anomalies with the individual 

samples.  Once cleared through initial screening, an 

accessioning technician takes a sample (aliquot) of 

each specimen, places it into an individual tube, and 

transfers the batch to the Screening Department. 

 

 The Screening Department then utilizes high-

volume immunoassay instruments to test hundreds 

of samples simultaneously against a full panel of 

controlled substances.  In this initial testing, if a 

sample tests negative, NDSL discards it.  If a sample 

produces a presumptive positive, NDSL sets the 

sample aside for additional testing and reporting.  

NDSL transfers the specimen to the Presumptive 

Positive Pouring Room, where it is grouped with 

other presumptive positives of the same drug class.  

NDSL waits until a critical mass is reached to 

 
6 See Pet. App. G-Excerpts from Trial Transcript (expert 

witness testimony regarding litigation package with chain of 

custody records and two-phase confirmatory testing process); 

see, e.g., United States v. Lawrence, No. ACM 240064, 2026 CCA 

LEXIS 222 (A.F. Ct. Crim. App. May 7, 2026) (testimony of 

expert reviewing drug screening testing process). 
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initiate the next, more scientifically rigorous phase of 

confirmatory testing.  Because immunoassay 

screening is only presumptive, any flagged sample 

must undergo chemical verification.  Once a batch is 

ready for confirmation, a technician pours a new, 

separate aliquot directly from the original specimen 

bottle.  This new aliquot is sent to the Confirmation 

Department, where it is analyzed using either Gas 

Chromatography-Mass Spectrometry (GC-MS) or 

Liquid Chromatography-Tandem Mass Spectrometry 

(LC-MS/MS).  To be ruled positive, the specimen 

must “fail” the GC-MS or LC-MS/MS by producing a 

result above the DoW-prescribed cut off levels.  

 

To satisfy the NDSL's mandate of providing 

“scientifically valid and legally defensible” results, a 

chain of custody log is maintained electronically and 

physically.  It documents the exact date, time, 

purpose and name of every single employee who 

handles the specimen from accessioning through 

confirmatory analysis.  Each department is staffed 

with different employees, and no sole technician 

shepherds the sample from accession to confirmatory 

analysis.  The work of the individual technicians is 

certified by Laboratory Certifying Officials (“LCOs”). 

The LCOs rely on lab technicians' annotations, 

including any errors or discrepancies, to certify that 

a test was conducted in compliance with NDSL 

guidelines.  The LCOs are not physically present for 

the testing of a given sample.  

 

Upon request from Government counsel, the 

NDSL issues a letter entitled, “Full Report with 
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Original Bottle and Expert Witness Assignment for 

Urine Specimen.”  This formal letter from the 

Commanding Officer of NDSL to the Government 

appoints a staff member of NDSL to serve as the 

expert witness interpreting the chain of custody and 

results of the LC-MS/MS or GC-MS.  The expert 

witnesses, typically drawn from the pool of LCOs or 

resident chemists, do not perform or participate in 

the testing. Nevertheless, the LCO expert witnesses 

then serve as the mouthpiece of NDSL to testify for 

the Government in any criminal and administrative 

proceedings.  The Government thus has crafted a 

process reliant on surrogate expert witnesses to 

convey the process, observations, and findings of 

forensic testing that the testifying witness neither 

participated in nor observed. 

 

B. Current military case law denies the 

accused confrontation rights by 

shielding analysts under the guise of 

non-testimonial statements. 

 

In March 2025, the Navy-Marine Corps Court 

of Criminal Appeals (NMCCA) considered Smith's 

application after the Government presented 

testimony from a surrogate forensic lab expert who 

conveyed out-of-court statements from the lab 

analysts who actually performed the drug testing.  

See United States v. Dillenburger, 85 M.J. 599 (N-M 

Ct. Crim. App. 2025).  There, the appellant 

participated in two routine military urinalyses and 

tested positive for a low level of a cocaine metabolite. 

Id.  He was subsequently charged with two 
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specifications of wrongful use of cocaine and 

convicted at a special court-martial by a military 

judge. Id.  At trial, the Government introduced 

evidence from the NDSL through a surrogate expert 

witness who did not perform, observe, or certify the 

testing at issue. Id. 

  

  The NMCCA distinguished the case from 

Smith, reasoning that the surrogate expert relied not 

on testimonial hearsay but on underlying testing 

data, including machine-generated charts and 

graphs.  Id. at 609.  Yet, as in Bullcoming v. New 

Mexico, the surrogate witness could not testify to 

what the lab analysts knew or observed, nor expose 

any lapses or lies as it pertained to the testing.  

Compare Dillenburger, 85 M.J. at 599, with 

Bullcoming v. New Mexico, 564 U.S. 647 (2011).  In 

effect, military courts continue to allow the 

Government to introduce forensic laboratory reports 

“without offering a live witness competent to testify 

to the truth of the statements made in the report.” 

See Bullcoming, 564 U.S. at 651 (citing Melendez-

Diaz v. Massachusetts, 557 U.S. 305 (2009)).  

  

  The NMCCA further attempted to distinguish 

Smith by characterizing the challenged testimony as 

non-testimonial, without explicitly finding it so.   

Dillenburger, 85 M.J. at 608.  The court brushed over 

“any other unspecified portion” of the surrogate 

expert’s testimony which may have conveyed 

testimonial hearsay, opining the error did not 

materially prejudice a substantial right despite  

that the urinalysis results constituted the central 
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evidence supporting the appellant’s conviction.  Id. at 

610.  Moreover, the court assumed arguendo that the 

surrogate expert was called to provide testimonial 

hearsay.  Id.  Ultimately, however, the NMCCA 

emphasized the appellant’s failure to further develop 

the issue during cross-examination of the surrogate 

expert, effectively shifting to the defense the burden 

that Smith squarely places on the Government to 

present witnesses subject to confrontation.  Id.; but 

see Smith v. Arizona, 602 U.S. at 792 n.3.  

 

  Dillenburger proved a telling precursor to the 

NMCCA’s decision in Petitioner’s case.  In Clark, the 

NMCCA relied heavily on Dillenburger, stating “as 

this Court articulated in Dillenburger, in a urinalysis 

case, stamps, signatures, and other notations on the 

chain of custody documents and data review sheets, 

and results report summaries were not testimonial, 

and, therefore, it is not plain error.”  Pet. App. B.  

That premise goes further than Dillenburger itself, 

which only held those materials were “not plainly 

and obviously testimonial[.]”  Dillenburger, 85 M.J. 

at 608.  Moreover, the NMCCA failed to undertake 

the analysis required by Smith: determining which 

particular statements were introduced for their truth 

and whether those statements were testimonial.  By 

treating all the introduced laboratory reports as 

categorically non-testimonial, the NMCCA 

sidestepped the individualized inquiry demanded by 

the Confrontation Clause to vindicate the rights of 

the accused.  The result is a regime in which 

laboratory analysts are shielded from confrontation 

under the guise of an expansive definition of 
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“machine data,” with no meaningful scrutiny of the 

human judgments, observations, and practices 

embedded within the modern forensic testing and 

reporting that generate that data. 

 

C. Servicemembers are denied equal 

opportunity to confront in 

contravention with how civilian 

criminal courts are rightfully applying 

Smith. 

 

In contrast to the NMCCA’s reading of Smith, 

civilian courts across the Nation have protected the 

right to confrontation by denying surrogate expert 

testimony.  In United States v. Seward, for example, 

the Fourth Circuit recognized that it is “no longer 

tenable” to evade the right to confront the absent 

analyst by calling a surrogate expert witness to offer 

an independent opinion subject to cross examination.  

135 F.4th 161 (4th Cir. 2025).  In Seward, a surrogate 

expert witness testified as to DNA analysis 

performed at her lab.  She described DNA, how 

samples were obtained, and the analysis process.  

The surrogate expert also described the quality 

assurance protocols designed to ensure reliable 

results generally.  She also described the individual 

samples pertinent to the case, the testing performed 

on them, the protocols followed during the testing at 

issue, and her opinion of the results, all without ever 

personally observing the testing.  The Government 

defended the use of the surrogate expert witness, 

based on the defense’s opportunity to cross-examine.  

However, the expert’s opinions were based upon the 
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work of the non-testifying analyst who generated the 

data and observations.  Setting aside prior law, the 

Fourth Circuit followed Smith v. Arizona and 

recognized the right to confront the absent analyst.7  

Id. at 169. 

 

Following Smith, state courts have similarly 

struck down the use of surrogate experts to shield 

absent analysts from challenge at trial.8  In 

Commonwealth v. Gordon, the trial court permitted 

 
7 The Fourth Circuit then held that under the facts of the case 

any error admitting the testimonial hearsay was harmless.  Id. 

at 170; see also United States v. Koffie, No. 23-4199, 2026 U.S. 

App. LEXIS 10873 (9th Cir. Apr. 16, 2026)(harmless error); 

United States v. Thompson, 119 F.4th 445 (6th Cir. 2024); Wells 

v. King, 2026 US Dist LEXIS 93079 (S.D.N.Y. 2026); Williams 

v. Superintendent, GHCF, 2025 US Dist. LEXIS 215191 

(E.D.N.Y. 2025); cf. Watson v. Edmark, 118 F.4th 456 (1st Cir. 

2024)(failed to show unreasonable application of law where 

expert witness drafted toxicology report after reviewing non-

testifying technician’s notes and data generated from testing). 

 
8 See State v. Gleason, 339 A.3d 774 (Me. 2025)(remanded 

where toxicologist provided opinion based upon test procedures, 

data, and reports of other forensic technicians); State v. 

Thomas, 334 A.3d 686 (Me. 2025); State v. Hall-Haught, 569 

P.3d 315 (Wash. 2025)(en banc); People v. Holmes, 2025 Il. 

App(2d) 240194 (App. Ct. Ill. 2d Dist. 2025); People v. Peterson, 

2024 Mich. App. LEXIS 5764 (Ct. App. Mich. 2024) (remanded 

to determine whether the lab data constituted testimonial 

evidence); State v. Clark, 909 S.E.2d 566 (Ct. App. NC 2024). Cf. 

State v. West, 2026 La. App LEXIS 39 (La. App 1 Cir. 2026) 

(harmless error to admit surrogate expert testimony reliant 

upon non-testifying pathologist report); Commonwealth v. 

Bloom, 341 A.3d 752, 769-70 (Pa. Super. Ct. 2025) (unavailable 

toxicologist report held non-testimonial as not prepared for any 

criminal investigation or proceeding). 
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the testimony of an employee of the state laboratory 

charged with conducting an administrative and 

technical review of the reports drafted by analysts.  

266 N.E.3d 369 (Mass. 2025).  The surrogate expert’s 

testimony included the absent analyst’s testing of the 

substances at issue, utilizing the technician’s notes, 

generated data, and findings.  As the witness did not 

personally observe or participate in any of the 

testing, her testimony was based upon hearsay and, 

importantly, the underlying report and statements 

were held to be testimonial.  Id at 382. The court 

reasoned that the crime lab is charged with working 

with law enforcement to aid in prosecution and the 

notes contained a certain level of requisite formality. 

Accordingly, the notes relied upon by the witness 

were ruled testimonial hearsay admitted in violation 

of the Confrontation Clause.  

 

Thus, contrary to the NMCCA, federal and 

state courts are upholding the principles of the 

Confrontation Clause by guaranteeing the right of 

the accused to confront the technician who performed 

the analysis of evidence used against the accused. 

The NMCCA, however, holds tight to the use of a 

surrogate expert witness under the theory that 

testifying using “machine data” only introduces non-

testimonial statements, which are outside the 

proscription against testimonial hearsay.  The result 

is a split over the meaning and application of 

applying Smith’s second prong—whether the absent 

analyst’s statements (upon which the reliability of 

any machine-generated data rests) are testimonial.  

With the Court of Appeals for the Armed Forces’ 
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denial of certiorari in Clark, NMCCA opinions alone 

remain to guide the military practice shielding the 

absent analyst from cross examination under a 

contested definition of “testimonial.” 

 

D. Forensic sciences and machine-driven 

processes are ripe for challenge. 

 

“Forensic evidence is not uniquely immune 

from the risk of manipulation.” Melendez-Diaz v. 

Massachusetts, 557 U.S. 305, 318 (2009).  This Court 

acknowledged that forensics, like all human 

endeavors, are founded and conducted by people, 

bringing both our enlightened moments and our 

human frailties.  In Melendez-Diaz, the Court 

applied the Confrontation Clause to bar the 

admission of certificates of lab results without 

providing the accused with an opportunity to cross-

examine the technician.  Justice Antonin Scalia, 

writing for the majority, held firm to the 

foundational right to confront one’s accuser: 

“Confrontation is designed to weed out not only the 

fraudulent analyst, but the incompetent one as well.”  

Id. at 319.  After all, analysts are not merely 

scriveners of machine testing. Bullcoming, 564 U.S. 

at 663.  From checking samples and identification 

numbers, following set protocols and procedures, 

making observations and notes, all of these human 

actions are “meet for cross examination.”  Id. at 660. 

 

There is no clearer example of the impact of 

human frailties in the machine-driven forensic 
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process than in the NMCCA’s opinion in United 

States v. Hirst, No. 202300208, 2024 CCA LEXIS 372 

(N-M. Ct. Crim. App. Sep. 4, 2024).  Under military 

law, the Government must show that the accused 

used a controlled substance wrongfully.  Manual for 

Courts-Martial, United States (2024 ed.), pt. IV, ¶ 

50.b.(2).  Members may apply a permissive inference 

based upon a positive urinalysis result to find the 

accused used the controlled substance knowingly.  

United States v. Webb, 66 M.J. 89, 93 (C.A.A.F. 

2008).  In Hirst, the appellant was convicted of 

wrongfully using 3,4-Methylenedioxy-

methamphetamin (MDMA) based on a random 

urinalysis result coupled with the permissive 

inference.  The NMCCA held the conviction factually 

insufficient due to multiple human failures in the 

forensic testing.  First, the SACO disregarded 

protocol in the collection, storage, and shipping of the 

samples, testifying that the manual setting forth the 

procedures was merely a “guideline.”  The NDSL 

noted substantial discrepancies: the sample sat in 

storage for six months without a chain of custody log; 

other samples were missing, leaking, or had broken 

seals; and several samples were missing signatures.  

Moreover, there were grave concerns with the 

reliability of the testing.  A technician with NDSL 

was suspended for improperly pouring samples that 

directly impacted the integrity and certification of 

the NDSL and its work product.  Balancing failures 

in the testing program against the incredible valor 

and character of the accused, the court set aside the 

conviction for factual insufficiency. 
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It is not just one case.  As part of its discovery 

obligations, the Government provides Giglio and 

Brady disclosures concerning analysts, laboratories, 

and testing procedures, which go to the reliability 

and judgment of the human beings performing these 

tests and not merely the instruments they operate.  

This information includes NDSL’s disclosure of its 

de-certifications of laboratory personnel for various 

errors including inaccurate data entry, receiving a 

significant number of non-conforming events within 

a set period of time, failing to recognize quality-

control failures, incorrectly reporting results, and 

failing to complete annual examinations for 

certification.  Similarly, the U.S. Army Criminal 

Investigative Laboratory (“USACIL”) has provided 

several Brady notices about labeling errors, swapped 

latent-print evidence, and, most significantly, DNA 

testing discrepancies in which an examiner 

intentionally removed testing data from the case file 

before technical review.  See Memorandum from U.S. 

Dep't of the Army, Office of the Judge Advocate Gen. 

on Brady Notice - Discrepancy in DNA Testing at 

U.S. Army Criminal Investigation Laboratory (Sept. 

15, 2023) (on file with the U.S. Dep’t of the Army).  

In the latter instance, the examiner was removed 

from casework, and USACIL offered substitute 

witnesses to be made available for upcoming trials, 

noting that re-testing may be considered, but would 

not be practical in all cases. Id.  

 

These disclosures demonstrate why Smith 

rejected the notion that confrontation can be satisfied 

through cross-examination of a surrogate witness.  
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Although forensic equipment and computers may 

generate raw data, the reliability of that data 

depends upon the human analysts collecting 

samples, preparing specimens, operating those 

instruments, recognizing quality-control failures, 

interpreting results, documenting findings, and 

identifying and disclosing anomalies.  Human 

error—and in some cases, even human misconduct—

occurs throughout that process.  When a substitute 

expert witness replaces an analyst with no firsthand 

knowledge of the testing, the accused is deprived of 

the opportunity to challenge the reliability of the 

evidence against them. 

 

This Court has repeatedly recognized that the 

lab analyst may not be shielded from confrontation.  

The defense has the right to cross-examine the 

analysts who actually performed the testing to 

challenge their training, experience, ability to follow 

process, observations, and any bias or motives that 

may impact their credibility.  “[T]here is little reason 

to believe that confrontation will be useless in testing 

analysts' honesty, proficiency, and methodology—the 

features that are commonly the focus in the cross-

examination of experts.”  Melendez-Diaz, 557 U.S. at 

321.  As set forth in Bullcoming, the defense may 

challenge an analyst in areas such as care to ensure 

the correct, untampered sample is being tested, the 

proficiency of the analyst, the care the analyst took 

in following protocols, the analyst’s observation and 

reporting of test findings, and any motives or bias 
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that may impact their credibility.  564 U.S. at 660.9  

“These representations, relating to past events and 

human actions not revealed in raw, machine-

produced data, are meet for cross-examination.”  Id.   

 

CONCLUSION 

 

The Petition for writ of certiorari should be 

granted.  In Smith v. Arizona, this Court firmly ruled 

that an expert witness conveys hearsay when 

testifying as to the observations and findings of an 

unavailable analyst who actually performed the 

testing and made the observations.  The Court left 

the definition of “testimonial” for future deliberation. 

Without this Court’s guidance, Navy and Marine 

Corps courts have failed to enforce Smith’s holding 

and the fundamental right to confrontation—

permitting surrogate expert testimony—without the 

testimony of the analyst who conducted such tests. 

Other courts across this Nation, however, have 

reached different conclusions and vigorously 

protected the accused’s right to confront the analyst 

 
9 There are limits, of course.  Not every lab analyst nor 

document is required to be offered subject to cross-examination.  

This Court set forth that certain laboratory documents kept in 

the regular course of business, such as chain of custody logs and 

machine maintenance records, fall outside the scope of the 

Sixth Amendment protections.  Melendez-Diaz, 557 U.S. at 311, 

fn. 1; Bullcoming, 564 U.S. at 670, fn.2.   Moreover, an expert 

witness, with proper personal knowledge, may testify generally 

regarding a laboratory’s protocols and testing to ensure reliable, 

accurate findings.  Smith, 602 U.S. at 799.   
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at trial.  Accordingly, the meaning and application of 

Smith’s second prong—whether the absent analysts’ 

statements are testimonial—is ripe for this Court’s 

consideration.  

 

Because military urinalysis follows a 

standardized, highly documented process, the Court 

can identify with precision each stage of the 

laboratory’s work—from collection, accessioning, 

screening, confirmatory testing, quality-control 

review, certification, and expert assignment—and 

determine when the primary purpose of the analyst’s 

statements shifts from routine program 

administration to the creation of evidence for trial.  

 

Few criminal cases present that transition so 

cleanly.  A decision defining where that 

Constitutional line is drawn would provide guidance 

not only for military courts but also for civilian 

jurisdictions confronting what is and is not 

testimonial hearsay.  

 

 Respectfully submitted. 
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